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IN THE SUPREME COURT OF THE STATE OF IDAHO

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
PLAINTIFFS/RESPONDENTS,

)
)
)
)

SUPREME COURT
CASE NO. 44735

)
)
)

vs.
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
DEFENDANTS/APPELLANTS,
CITY OF COEUR D'ALENE, IDAHO a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE
CHIEF RON CLARK; and SAM
MUNKHOFF,
DEENDANTS,

)
)
)
)
)
)
)
)
)

)
)
)

CLERK'S RECORD ON APPEAL
COLLETTE C. LELAND
Winston & Cashatt, Lawyers
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814

MICHAEL M. PARKER
Powell, Kuznetz & Parker, P.S.
316 W. Boone Ave., Ste. 380
Spokane, WA. 99201

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

1 of 484

Date: 3/31/2017

First Judicial District Court - Kootenai County
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Case: CV-2015-0005381 Current Judge: Cynthia K.C. Meyer
Klaus Kummerling, etal. vs. City of Coeur d'Alene, etal.

Klaus Kummerling, Baerbel Litke vs. City of Coeur d'Alene, Coeur d'Alene Idaho Police Chief Ron Clark, Mark Munkhoff,
Robin Munkhoff, Sam Munkhoff
Judge

Date

Code

User

7/29/2015

NGOC

HUFFMAN

New Case Filed - Other Claims

HUFFMAN

Filing: AA- All initial civil case filings in District
Cynthia K.C . Meyer
Court of any type not listed in categories E, F and
H(1) Paid by: Parker, Michael M . (attorney for
Kummerling, Klaus) Receipt number: 0028852
Dated: 7/29/2015 Amount: $221.00 (Check) For:
Kummerling, Klaus (plaintiff)

COMP

MMILLER

Complaint For Personal Injuries Filed

Cynthia K.C. Meyer

SUMI

MMILLER

Summons Issued - City of CDA

Cynthia K.C. Meyer

SUMI

MMILLER

Summons Issued - CDA Police Chief RC

Cynthia K.C . Meyer

SUMI

MMILLER

Summons Issued - MM

Cynthia K.C. Meyer

SUMI

MMILLER

Summons Issued - RM

Cynthia K.C. Meyer

SUMI

MMILLER

Summons Issued - SM

Cynthia K.C. Meyer

MISC

LEU

Demand For Jury Trial

Cynthia K.C. Meyer

MMILLER

Filing: 11 - Initial Appearance by persons other
Cynthia K.C. Meyer
than the plaintiff or petitioner Paid by: Adams,
Randall Richmond (attorney for City of Coeur
d'Alene) Receipt number: 0031945 Dated :
8/20/2015 Amount: $136.00 (Check) For: City of
Coeur d'Alene (defendant)

MMILLER

Notice Of Appearance - Randall Adams obo City
of CDA and CDA Police Chief

HUFFMAN

Filing: 11 - Initial Appearance by persons other
Cynthia K.C . Meyer
than the plaintiff or petitioner Paid by: Amendola,
Gary I. (attorney for Munkhoff, Mark) Receipt
number: 0032032 Dated : 8/20/2015 Amount:
$136.00 (Check) For: Munkhoff, Mark (defendant)

NOAP

HUFFMAN

Notice Of Appearance-Gary I Amendola

ANSW

HUFFMAN

Answer of Defendants Mark Munkhoff and Robyn Cynthia K.C. Meyer
Munkhoff

NTSV

ANGLIN

Notice Of Service

Cynthia K.C. Meyer

HUFFMAN

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Munkhof,
Sam (defendant) Receipt number: 0033888
Dated: 9/4/2015 Amount: $136.00 (Cash) For:
Munkhof, Sam (defendant)

Cynthia K.C. Meyer

NOAP

HUFFMAN

Notice Of Appearance-Sam Munkhoff

Cynthia K.C. Meyer

AFSV

ANGLIN

Affidavit Of Service SM and SM obo MM, RM
08/17/15

Cynthia K.C. Meyer

AFSV

ANGLIN

Affidavit of Service KL obo City of CdA 08/14/15

Cynthia K.C. Meyer

ANSW

ANGLIN

Answer to Complaint and Demand for Jury Trial

Cynthia K.C . Meyer

ANSW

CLEVELAND

Answer of Defendant Sam Munkhoff

Cynthia K.C. Meyer

HRSC

LARSEN

Hearing Scheduled (Scheduling Conference
10/20/2015 03:00 PM)

Cynthia K.C. Meyer

8/14/2015
8/20/2015

NOAP

9/2/2015

9/4/2015

9/8/2015

9/10/2015
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9/10/2015

NOHG

LARSEN

Notice Of Hearing

Cynthia K.C. Meyer

ORDR

LARSEN

Scheduling Order And Forms Issued

Cynthia K.C. Meyer

NTSV

DIXON
DIXON

Notice Of Service

Cynthia K.C. Meyer

Scheduling Form-Randall R Adams

Cynthia K.C. Meyer

HUFFMAN

Scheduling Form-Michael M Parker

Cynthia K.C. Meyer

ANGLIN
ANGLIN

Scheduling Form - Sam Munkhoff

Cynthia K.C. Meyer

Scheduling Form - G. Amendola

Cynthia K.C. Meyer

LARSEN

Notice Vacating Hearing

Cynthia K.C. Meyer

9/17/2015
9/21/2015
9/23/2015
9/25/2015

RSCN
MISC
RSCN
RSCN

9/29/2015

Judge

HRVC

LARSEN

Hearing result for Scheduling Conference
scheduled on 10/20/2015 03:00 PM: Hearing
Vacated

Cynthia K.C. Meyer

HRSC

LARSEN

Hearing Scheduled (Pre-Trial Conference
08/11/2016 08:00 AM)

Cynthia K.C. Meyer

HRSC

LARSEN

Hearing Scheduled (Jury Trial Scheduled
09/19/2016 09:00 AM) 5 day trial

Cynthia K.C. Meyer

NOHG

LARSEN

Notice Of Pre-Trial Conference And Trial

Cynthia K.C. Meyer

ORDR

LARSEN

Order For Mediation

Cynthia K.C. Meyer

NOTC

LARSEN

Trial Notice

Cynthia K.C. Meyer

PTOR

LARSEN

Scheduling Order, Notice Of Trial Setting And
Initial Pre-Trial Order

Cynthia K.C. Meyer

BAXLEY

Notice Of Service

Cynthia K.C. Meyer

11/10/2015

NTSV
NTSV

BAXLEY

Notice Of Service

Cynthia K.C. Meyer

11/13/2015

NTSV

HICKS

Notice Of Service- SM by mail

Cynthia K.C. Meyer

12/7/2015

SUBC

CLEVELAND

Notice of Withdrawal and Substitution of Counsel Cynthia K.C. Meyer
- Michael L. Haman in for the City of Coeur
d'Alene

12/14/2015

NTSV

BAXLEY

Notice Of Service

Cynthia K.C. Meyer

12/28/2015

NTSV

BAXLEY

Notice Of Service

Cynthia K.C. Meyer

1/15/2016

HRSC

TBURTON

Hearing Scheduled (Motion for Summary
Judgment 05/10/2016 03:00 PM)

Cynthia K.C. Meyer

2/8/2016

HRSC

TBURTON

Hearing Scheduled (Motion for Summary
Judgment 04/19/2016 03:00 PM)

Cynthia K.C. Meyer

3/17/2016

NOHG

BAXLEY

Notice Of Hearing (04/19/16 at 3:00 pm)

Cynthia K.C. Meyer

MNSJ
MEMS

BAXLEY

Motion For Summary Judgment

Cynthia K.C. Meyer

BAXLEY

Memorandum In Support Of Motion For Summary Cynthia K.C. Meyer
Judgment

AFFD

BAXLEY

Affidavit Of Mark Munkhoff And Robyn Munkhoff

Cynthia K.C. Meyer

AFFD

HAYDEN

Affidavit of Officer Laurie Deus

Cynthia K.C. Meyer

MISC

HAYDEN

Defendants City of Coeur d'Alene and Clark's
Response to Defendants Mark and Robyn
Munkhoff's Motion for Summary Judgment

Cynthia K.C. Meyer

9/30/2015

10/9/2015

4/5/2016
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4/5/2016

AFFD

HAYDEN

Affidavit of Baerbel Litke

Cynthia K.C. Meyer

AFFD

HAYDEN

Affidavit of Klaus Kummerling

Cynthia K.C. Meyer

AFFD

HAYDEN

Affidavit of Michael M Parker

Cynthia K.C. Meyer

MEMS

HAYDEN

Memorandum In Support Of Denial of Motion for
Summary Judgment

Cynthia K.C. Meyer

MEMS

JLEIGH

Defendants City Of Coeur D Alene and Ron
Clark's Memorandum In Support Of Motion Of
Summary Judgment

Cynthia K.C. Meyer

AFFD

JLEIGH

Affidavit Of Michael L Haman In Support Of
Defendants City Of Coeur D'Alene And Clark's
Motion For Summary Judgment

Cynthia K.C. Meyer

MNSJ

JLEIGH

Defendants City Of Coeur D'Alene And Clark's
Motion For Summary Judgment

Cynthia K.C. Meyer

JLEIGH

Notice Of Hearing

Cynthia K.C. Meyer

4/12/2016

NOTH
MISC

KOZMA

Reply to Plaintiffs' Memorandum in Support of
Denial of Motion for Summary Judgment

Cynthia K.C. Meyer

4/14/2016

MISC

WOOSLEY

Response to Mark and Robyn Munkhoff's Motion Cynthia K.C. Meyer
to Strike

AFFD

WOOSLEY

Affidavit of Michael M. Parker in Response to
Defendants' Motion to Strike

MEMO

KOZMA

Defendants City of Coeur d'Alene and Ron
Cynthia K.C. Meyer
Clark's Memorandum in Opposition to Defendant
Munkhoffs' Motion to Strike

NTSV

Notice Of Service

Cynthia K.C. Meyer

NTSV

KOZMA
KOZMA

Notice Of Service

Cynthia K.C. Meyer

FILE

BAXLEY

******************New File #2
Created******************

Cynthia K.C . Meyer

DFWL

JLEIGH

Defendant's City Of Coeur D' Alene and Coeur D Cynthia K.C . Meyer
Alene Idaho Police Chief Ron Clark's Expert
Witness Disclosure

HRHD

LARSEN

Hearing result for Motion for Summary Judgment Cynthia K.C . Meyer
scheduled on 04/19/2016 03:00 PM: Hearing
Held OF - Munkhoff - 45 Minutes, Amendola

DCHH

LARSEN

District Court Hearing Held
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated: under 100 pages

Cynthia K.C. Meyer

4/21/2016

HRSC

LARSEN

Hearing Scheduled (Motion 05/17/2016 03:00
PM) Amendola 10 min-extend deadlines for
expert disclosures

Cynthia K.C . Meyer

4/22/2016

NOTC

KOZMA
KOZMA
LARSEN

Notice of Compliance

Cynthia K.C. Meyer

DExpert Witness Disclosure

Cynthia K.C. Meyer

Hearing Scheduled (Motion 05/17/2016 03:00
PM) Amendola-motion for sanctions

Cynthia K.C. Meyer

4/11/2016

4/18/2016

4/19/2016

DFWL
4/25/2016
4/26/2016

HRSC

Judge

NOTH
JLEIGH
Klaus
Kummerling, etal
vs Mark Munkhoff, etal

Notice OfDocket
Hearing
No. 44735-2017

Cynthia K.C . Meyer

Cynthia K.C. Meyer
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Date
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4/26/2016

MOTN
MOTN

JLEIGH

Motion To Extend Deadline

Cynthia K.C. Meyer

JLEIGH

Motion For Sanctions

Cynthia K.C. Meyer

AFFD

Affidavit of Michael M. Parker

Cynthia K.C. Meyer

MEMS

KOZMA
KOZMA

Plaintiffs Memorandum In Support Of Denial of
Defendant City of Coeur d'Alene's Motion for
Summary Judgment

Cynthia K.C. Meyer

4/27/2016

MISC

DEGLMAN

Defendant Sam Munkhoff Response to
Defendants City of Coeur d'Alene and Ron
Clark's Motion for Summary Judgment

Cynthia K.C. Meyer

5/3/2016

MISC

DIXON

Defendants City Of Coeur D' Alene And Clark's
Reply

Cynthia K.C. Meyer

5/10/2016

AFFD

DIXON

Affidavit Of Michael M Parker In Response To
Motion For Sanctions

Cynthia K.C. Meyer

MISC

Response To Sanctions

Cynthia K.C . Meyer

HRHD

DIXON
LARSEN

DCHH

LARSEN

District Court Hearing Held
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated: under 100 pages

Cynthia K.C. Meyer

5/12/2016

NOTC

KOZMA

Notice of Expert Witness Disclosure

Cynthia K.C. Meyer

5/17/2016

HRHD

LARSEN

Hearing result for Motion scheduled on
05/17/2016 03:00 PM: Hearing Held
Amendola-motion for sanctions

Cynthia K.C. Meyer

MWHV

LARSEN

Hearing result for Motion scheduled on
05/17/2016 03:00 PM: Motion Withdrawn,
Hearing Vacated Amendola 10 min-extend
deadlines for expert disclosures

Cynthia K.C. Meyer

DCHH

LARSEN

District Court Hearing Held
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated: under 100 pages

Cynthia K.C. Meyer

ORDR

LARSEN

Memorandum Decision And Order On Defendant Cynthia K.C. Meyer
Mark Munkhoff And Robyn Munkhoffs Motion For
Summary Judgment

ORDR

LARSEN

Amended Memorandum Decision And Order On Cynthia K.C. Meyer
Defendant Mark Munkhoff And Robyn Munkhoffs
Motion For Summary Judgment

NTSV
ORDR
NTSV
ORDR

KOZMA
LARSEN
KOZMA
LARSEN

Notice Of Service

Cynthia K.C. Meyer

Order Re: Expert Witnesses

Cynthia K.C. Meyer

Notice Of Service

Cynthia K.C. Meyer

5/18/2016

5/19/2016
6/15/2016
6/17/2016

Judge

Hearing result for Motion for Summary Judgment Cynthia K.C. Meyer
scheduled on 05/10/2016 03:00 PM: Hearing
Held DF - City of CDA, Michael Haman - 30
minutes

Memorandum Decision And Order On Defendant Cynthia K.C. Meyer
City Of Coeur d'Alene's Motion For Summary
Judgment
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Robin Munkhoff, Sam Munkhoff
Date

Code

User

6/29/2016

JDMT
CVDI

LARSEN
LARSEN

7/7/2016

MERN

DIXON

Acknowledgment Pursuant To Rule 16(k)(7)1RCP Cynthia K.C. Meyer
Regarding Case Status/Mediation

7/25/2016

HRVC

LARSEN

Hearing result for Pre-Trial Conference scheduled Cynthia K.C. Meyer
on 08/11/2016 08:00 AM : Hearing Vacated

HRSC

LARSEN

Hearing Scheduled (Pre-Trial Conference
08/08/2016 01 :30 PM)

Cynthia K.C . Meyer

Amended Notice of Hearing

Cynthia K.C. Meyer

7/26/2016

NTSV

Notice Of Service

Cynthia K.C. Meyer

8/8/2016

DCHH

LARSEN
KOZMA
MMILLER

8/9/2016

FILE

KOZMA

New File Created*****#3*****

Cynthia K.C. Meyer

8/12/2016

NOTC

LEU

Notice Of Association Of Counsel

Cynthia K.C. Meyer

9/2/2016

PLTX

Exhibit List

Cynthia K.C. Meyer

Plaintiffs Trial Witness List

Cynthia K.C. Meyer

DEFX

KOZMA
KOZMA
KOZMA

Exhibit List of Defendants Mark Munkhoff and
Robyn Munknoff

Cynthia K.C. Meyer

DFWL

KOZMA

Witness List of Defendants Mark Munkhoff and
Robyn Munkhoff

Cynthia K.C. Meyer

MISC
MISC

KOZMA

Plaintiffs' Proposed Jury Instructions

Cynthia K.C . Meyer

TBURTON

Defendant Mark Munkhoff And Robyn Munkhoffs Cynthia K.C . Meyer
Proposed Jury Instructions
Motion In Limine

Cynthia K.C . Meyer

Trial Brief

Cynthia K.C . Meyer

MNLI

KOZMA
KOZMA
KOZMA

Second Motion In Limine

Cynthia K.C. Meyer

CERT

CLEVELAND

Certificate Of Service

Cynthia K.C. Meyer

CERT

CLEVELAND

Certificate Of Service

Cynthia K.C. Meyer

AFFD

CLEVELAND

Affidavit of Michael M. Parker in Response to
Second Motion in Limine

Cynthia K.C. Meyer

AFFD

CLEVELAND

Affidavit of Michael L. Haman

Cynthia K.C. Meyer

AFFD

CLEVELAND

Affidavit of Laurie Deus

Cynthia K.C. Meyer

AFFD

CLEVELAND

Affidavit of Michael M. Parker in Response to
Motion to Limine

Cynthia K.C. Meyer

PLWL

9/12/2016

9/13/2016

MNLI
BRIE

9/16/2016

Judge
Judgment And Rule 54 (B) Certificate

Cynthia K.C. Meyer

Civil Disposition entered for: City of Coeur
Cynthia K.C. Meyer
d'Alene, Defendant; Coeur d'Alene Idaho Police
Chief Ron Clark, Defendant; Kummerling, Klaus,
Plaintiff; Litke, Baerbel, Plaintiff. Filing date:
6/29/2016

Hearing result for Pre-Trial Conference scheduled Charles W. Hosack
on 08/08/2016 01 :30 PM: District Court Hearing
Held
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated:
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9/16/2016

OBJT

CLEVELAND

Objections Made in the Perpetuation Deposition
Testimony of Dr. Chad McCormick

Cynthia K.C. Meyer

OBJT

CLEVELAND

Objections Made in the Perpetuation Deposition
Testimony of Laurie Deus

Cynthia K.C. Meyer

MISC

CLEVELAND

Response to defendants Mark and Robyn
Munkhoffs Second Motion in Limine

Cynthia K.C. Meyer

MISC

CLEVELAND

Response to Defendants Mark and Robyn
Munkhoffs Motion in Limine

Cynthia K.C. Meyer

9/19/2016

DCHH

LARSEN

District Court Hearing Held--Jury Trial Day 1
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated: 240 pages

Cynthia K.C. Meyer

9/20/2016

DCHH

LARSEN

District Court Hearing Held--Jury Trial Day 2
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated: 195 pages

Cynthia K.C. Meyer

9/21/2016

DCHH

LARSEN

District Court Hearing Held--Jury Trial Day 3
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated : 65 pages

Cynthia K.C. Meyer

KOZMA
LARSEN

Notice Of Deposition of Klaus Kummerling

Cynthia K.C. Meyer

9/22/2016

NOTO
JTST
DCHH

LARSEN

District Court Hearing Held--Jury Trial Day 4
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated: 120 pages

Cynthia K.C. Meyer

MISC

LARSEN

Jury Instructions Given

Cynthia K.C. Meyer

VERD

LARSEN

Special Verdict Form

Cynthia K.C. Meyer

10/4/2016

HRSC

LARSEN

Hearing Scheduled (Motion 10/25/2016 03:00
PM) Parker 30 min-entry of judgment and costs

Cynthia K.C . Meyer

10/6/2016

AFIS

KOZMA

Affidavit of Michael M. Parker in Support of Award Cynthia K.C. Meyer
of Costs and Entry of Judgment on Special Jury
Verdict

MOTN

KOZMA

Motion for Entry of Judgment on Special
Judgment Verdict

Cynthia K.C. Meyer

MEMO
MOTN

KOZMA
KOZMA

Plaintiffs' Memorandum of Costs

Cynthia K.C. Meyer

Motion for Award of Costs Pursuant to IRCP
54(d) and Entry of Judgment Therein

Cynthia K.C. Meyer

MISC

Plaintiffs' Proposed Alternate Jury Instructions

Cynthia K.C. Meyer

NOTH

KOZMA
KOZMA

Notice Of Hearing Regarding Entry of Judgment
on Special Verdict

Cynthia K.C. Meyer

NOTH

KOZMA

Judge

Hearing result for Jury Trial Scheduled scheduled Cynthia K.C. Meyer
on 09/19/2016 09:00 AM: Jury Trial Started 5
day trial

Notice Of Hearing Regarding Award of Costs and Cynthia K.C. Meyer
Entry of Judgment
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10/7/2016

HRSC

TBURTON

Hearing Scheduled (Motion 10/25/2016 03:00
PM) New Trial - Amendola - 30 minutes

Cynthia K.C. Meyer

10/11/2016

OBJT

DIXON

Conditional Objection To Costs

Cynthia K.C . Meyer

AFFD

KOZMA

Affidavit of Robyn Munkhoff

Cynthia K.C . Meyer

MOTN

KOZMA

Motion for New Trial of for Remittitur and/or
Relief from Judgment

Cynthia K.C. Meyer

NOTH

KOZMA

Notice Of Hearing

Cynthia K.C. Meyer

10/12/2016

FILE

LEU

New File Created---#5----CREATED

Cynthia K.C. Meyer

10/18/2016

AFFD

Declaration of Klaus Kummerling

Cynthia K.C. Meyer

Declaration of Baerbel Litke

Cynthia K.C. Meyer

Affidavit of Larry J Kuznetz

Cynthia K.C. Meyer

MISC

DEGLMAN
DEGLMAN
DEGLMAN
DEGLMAN

Response of Plaintiffs to Defendants' Motion For
New Trial; Remittitur or Relief From Judgment

Cynthia K.C. Meyer

HRHD

LARSEN

Hearing result for Motion scheduled on
Cynthia K.C. Meyer
10/25/2016 03:00 PM : Hearing Held New Trial Amendola - 30 minutes

HRHD

LARSEN

Hearing result for Motion scheduled on
10/25/2016 03:00 PM : Hearing Held Parker 30
min-entry of judgment and costs

Cynthia K.C . Meyer

DCHH

LARSEN

District Court Hearing Held
Court Reporter: Diane Bolan
Number of Transcript Pages for this hearing
estimated: under 100 pages

Cynthia K.C. Meyer

ORDR

LARSEN

Memorandum Decision And Order On Defendant Cynthia K.C. Meyer
Mark Munkhoff and Robyn Munkhoffs Motion
For New Trial, Remittitur Or Relief From
Judgment

ORDR

LARSEN

Memorandum Decision And Order On Form Of
Judgments

Cynthia K.C . Meyer

STAT
CVDI

LARSEN
HAYDEN

Case status changed : closed

Cynthia K.C. Meyer

FJDE

HAYDEN
HAYDEN
HAYDEN
HAYDEN

Judgment on Special Jury Verdict

Cynthia K.C. Meyer

Judgment for Costs

Cynthia K.C. Meyer

Certificate Of Delivery

Cynthia K.C . Meyer

AFFD
AFFD

10/25/2016

11/3/2016

11/7/2016

ORDR
CERT
12/14/2016

APDC

LEU

Judge

Civil Disposition entered for: Munkhof, Sam ,
Cynthia K.C. Meyer
Defendant; Munkhoff, Mark, Defendant;
Munkhoff, Robin, Defendant; Kummerling, Klaus,
Plaintiff. Filing date: 11/7/2016

Filing: L4 -Appeal, Civil appeal or cross-appeal to Cynthia K.C. Meyer
Supreme Court Paid by: Amendola, Gary I.
(attorney for Munkhoff, Mark) Receipt number:
0048290 Dated : 12/14/2016 Amount: $129.00
(Check) For: Munkhoff, Mark (defendant) and
Munkhoff, Robin (defendant)
Appeal Filed In District Court
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Date: 3/31/2017

First Judicial District Court - Kootenai County

Time: 02 :13 PM

ROA Report

User: LEU

Case: CV-2015-0005381 Current Judge: Cynthia K.C. Meyer
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Klaus Kummerling , etal. vs. City of Coeur d'Alene, etal.
Klaus Kummerling, Baerbel Litke vs. City of Coeur d'Alene, Coeur d'Alene Idaho Police Chief Ron Clark, Mark Munkhoff,
Robin Munkhoff, Sam Munkhoff
Date

Code

User

Judge

12/14/2016

STAT

LEU

Case status changed : closed pending clerk
action

Cynthia K.C . Meyer

STAT

LEU

Case status changed: closed pending clerk
action

Cynthia K.C . Meyer

BNDC

HAYDEN

Bond Posted - Cash (Receipt 48299 Dated
12/14/2016 for 100.00)

Cynthia K.C. Meyer

1/31/2017

APDC

LEU

Amended Notice Of Appeal

Cynthia K.C. Meyer

2/1/2017

STAT

LEU

Case status changed : closed pending clerk
action

Cynthia K.C. Meyer

2/23/2017

NTWD

HAYDEN

Notice Of Withdrawal and Substitution of Counsel Cynthia K.C . Meyer
- Leland obo MM and RM

2/28/2017

NOTC

LEU

Second Amended Notice Of Appeal

Cynthia K.C. Meyer

3/24/2017

BNDC

MITCHELL

Bond Posted - Cash (Receipt 10618 Dated
3/24/2017 for 214.60)

Cynthia K.C . Meyer

3/31/2017

NLTR

LEU

Notice Of Lodging - 4/19/16, 9/16 thru 9/22/16 &
10/25/16 - Dioane Bolan

Cynthia K.C . Meyer

Klaus Kummerling, etal vs Mark Munkhoff, etal
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STATE OF IDAHO

}

COUNTY OF KOOTENAI SS

FILE$.g f S-?-

Michael M. Parker
PowgLL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
!SBA #4031
509-455-4151
509-455-8522-facsimile

2015 JUL 29 AH 10: 50

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV
COMPLAINT FOR PERSONAL
INJURIES RE:

Plain tiffs,
1. NEGLIGENCE
2. GROSS NEGLIGENCE
NEGLIGENCE/WILLFUL
AND WANTON
CONDUCT/
RECKLESSNESS
3. OUTRAGE
4. NUISANCE

vs .
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBIN MUNKHOFF, husband
and wife, and marital community
composed thereof; and SAM
MUNKHOF, a single person,

Fee Category: A.A.
Fee: $221.00

Defendants .

I. IDENTIFICATION OF THE PARTIES
1. 1

Klaus Kummerling and Baerbel Litke are husband and wife and

at all times material herein were residents of Kootenai County, Idaho.
1.2

Defendant City of Coeur d'Alene (hereinafter "City") is a political

COMPLAINT FOR PERSONAL INJURIES - 1

Klaus Kummerling, etal vs Mark Munkhoff, etal

CYNfHIA K.C. MEYER10 of 484

Docket No. 44735-2017

subdivision of the State of Idaho located in this Judicial District.
1.3

Defendant City has the right and capacity to be sued in its own

name. Defendant City has the power, right, and duty to see that the laws
of the State of Idaho, as well as the ordinances, rules, and regulations of
the City of Coeur d'Alene in general are enforced; specifically concerning
all aspects of animal control, and licensing.
1.4

Defendant Ron Clark (Hereinafter "Clark") was at all times

relevant herein was the duly appointed Police Chief for defendant City. As
such, he is responsible for supervision, and training of all police and
animal control officers, and enforcement of all laws, rules, regulations,
and ordinances concerning animal control for the City.
1.5

Defendants Mark Munkhoff and Robin Munkhoff are believed to

be husband and wife, and the marital community thereof residing at 3810
N. Sutters Way, City of Coeur d'Alene, Kootenai County Idaho.
1.6

Defendant Sam Munkhoff at all times relevant was believed to be

a single person and resident of Kootenai County, Idaho.
II. STATEMENT OF JURISDICTION
2. 1

All parties referenced herein at all times herein were located in

Kootenai County, Idaho.
2.2

The set of facts forming the basis of Plaintiffs' complaint all arose

in Kootenai County, Idaho, and is the place where Plaintiffs' injury
occurred.
2.3

Venue and jurisdiction is proper in Kootenai County, Idaho.
III. STATEMENT OF FACTS

3.1

Plaintiffs reallege all prior paragraphs of the complaint and

incorporate them by reference herein.
3.2

On or about July 30, 2013, Klaus Kummerling was standing in

his driveway when defendant, Sam Munkhoff, approached him with his
COMPLAINT FOR PERSONAL INJURIES - 2
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dog.
3.3

The dog, named "Bo", was approximately 18 months old, weighing

65 pounds, and believed to be a pit bull mix.
3.4

Klaus Kummerling inquired from Sam Munkhoff if the dog was

safe to pet and was informed by Sam Munkhoff that, in fact, the dog was
safe to pet.
3.5

While on his property and as Mr. Kummerling bent down and

reached toward the dog to pet 'Bo", he was suddenly and without
provocation, attacked and bitten about the face by the dog.
3.6

Immediately after the attack, Sam Munkhoff climbed into his

vehicle and left with the dog.
3.7

Mr. Kummerling was immediately taken to Kootenai Medical

Center where he had surgery that evening on extremely serious bite
wounds to his face, cheek, mouth, and chin.
3.8

Prior to the attack on Mr. Kummerling, "Bo" also had been

involved in a number of unprovoked aggressive attacks on citizens of the
City of Coeur d'Alene within the last year.
3.9

Subsequent to the July 30, 2013, incident in which Bo attacked

Mr. Kummerling, it was learned that this particular pit bull dog had
previously been declared by officials of the Coeur d'Alene Animal Control
to be an aggressive and dangerous animal, pursuant to Coeur d'Alene
Municipal Code Section 6.20.030 and 6.20.040.
3.10 The City, through its Police Chief and police department, are
responsible for animal control for the City of Coeur d'Alene.
3.11 Despite this fact, the City failed to impound the dog, or take
additional steps to protect the public, and in particular Mr. Kummerling,
from this dangerous dog.
3.12 At all times relevant herein, Bo resided and was placed under the
control, supervision, and care of Mr. Kummerling's neighbors, Mark and
Robin Munkhoff and Sam Munkhoff, all who resided at 3826 N. Sutters
COMPLAINT FOR PERSONAL INJURIES - 3
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Way, Coeur d'Alene, Idaho.
3.13 Mark and Robin Munkhoff not only cared for, controlled, and had
the dog placed at their home, they were also aware of its vicious
propensities and failed to take proper steps to prevent injury to Klaus
Kummerling and the public in general, including but not limited to having
it muzzled, euthanized, quarantined, and/ or use of appropriate signage to
warn the public of this dog.
3.14 Sam Munkhoff had physical possession of the dog at the time it
caused injury to Plaintiff Klaus Kummerling.
3.15 Sam Munkhoff was aware of the dangerous propensities of the
dog and failed to properly follow the requirements of a dangerous dog,
having it muzzled, euthanized, quarantined, signage, et cetera, to inform
the public of its dangerous propensities.
3.16 Mr. Kummerling has suffered disfiguring injuries to his face,
mouth, and chin as a result of the dog attack.
3.17 Mr. Kummerling has and will incur substantial medical expenses
as a result of the attack.
3.18 Both Mr. Kummerling and his wife, Baerbel Litke have suffered
severe and emotional distress as a result of the attack.
IV. FIRST CAUSE OF ACTION - GROSS NEGLIGENCE/ RECKLESSNESS,
WILLFUL AND WANTON CONDUCT / NUlSANCE
RE: CITY OF COEUR D'ALENE AND CHIEF OF POLICE RON CLARK
4.1

Plaintiffs reallege all prior paragraphs of the complaint and

incorporate them by reference herein.
4.2

The City, through its police department and Chief of Police Clark,

are responsible for animal control for the City of Coeur d'Alene.
4.3

In the specific instance concerning the Munkhoff's dog, Bo, the

City and Police Chief Clark were grossly negligent, reckless, and acted in a
willful and wanton manner by failing to follow its own requirements
COMPLAINT FOR PERSONAL INJURIES - 4
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regarding aggressive dangerous dog attacks including, but not limited to
the provisions of Coeur d'Alene Municipal Code 6.20.020(b).
4.4

The City and Police Chief Clark were aware of the vicious

propensities of the dog Bo but were grossly negligent and/ or reckless
and/ or committed willful and wanton conduct in failing to protect the
public in general and Mr. Kummerling in particular from said dog.
4.5

The City breached its duty to Plaintiffs by failing to impound,

euthanize, quarantine, or otherwise remove the dog from its owners.
4.6

The City and Police Chief Clark's conduct was grossly negligent,

reckless, willful and wanton, and outrageous in its failure to enforce dog
control statutes and ordinances in insuring that if the dangerous dog was
left with its owner, the owner had taken proper steps to insure the public
was kept safe. Such measures, include fencing, muzzles, signage, et
cetera. None of this was done by either the City or the Police Chief Clark.
If the owner, as in this case, did not follow the requirements, it was the

duty of the City to confine and if necessary euthanize the dog in order to
protect the public.
4.7

The City and Police Chief Clark breached their duty to

resolve/ abate the nuisance to the public in general and specifically
Plaintiffs created by the vicious dog.
4.8

As a result, the City and Police Chief Clark's failure to follow

these basic requirements in protecting the community, Mr. Kummerling
has suffered significant physical and emotional damages, pain and
suffering, lost wages, as well as past, present, and future medical
expenses in an amount to be proven at trial. The damages are in excess of
$25,000.
4.9

Plaintiff Baerbel Litke, upon witnessing the horrific injuries

suffered by her husband, suffered emotional distress in an amount to be
proven at trial.
4.10 A notice for claim of damages pursuant to Idaho Code 6.901 et.
COMPLAINT FOR PERSONAL INJURIES - 5
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sec. was served upon the City, Coeur d'Alene City Police, and the Coeur
d'Alene Chief of Police Ron Clark on January 23, 2014, and no response to
said claim has been received by the plaintiffs.
V. SECOND CAUSE OF ACTION - NEGLIGENCE, OUTRAGE, AND
NUISANCE OF DEFENDANT SAM MUNKHOFF
5.1

Plaintiffs reallege all prior paragraphs of the complaint and

incorporate them by reference herein.
5.2

Defendant Sam Munkhoff had immediate physical control of the

dog, Bo, at the time of his encounter with Klaus Kummerling on Klaus
Kummerling's property.
5.3

Defendant Sam Munkhoff previously was aware of the dangerous

propensities of the dog, Bo, and in fact had been cited by the City for prior
attacks on city residents, yet failed to take the necessary precautions
required by Coeur d'Alene Municipal Code, the City, and the Coeur d'Alene
City Police in addressing the dangerous propensities of said dog.
5.4

Defendant Sam Munkhoff communicated to the plaintiff that the

dog was not dangerous and could be approached and petted, when in fact
he knew that the dog was dangerous, vicious, and had attacked persons
previously. Such actions by Sam Munkhbff constitute negligence, gross
negligence, and outrage.
5.5

Sam Munkhoff continued possession of Bo after being cited for

having a danger dog and subsequent failure to take necessary precautions
to insure the public safety, constitutes a nuisance.
5.6

The dog, Bo, by viciously attacking Klaus Kummerling without

provocation or advanced notice caused injury, physical damages, past
present and future medical expenses, and emotional distress to Mr.
Kummerling in an amount to be proven at trial.
5.7

Plaintiffs wife, Baerbel Litke, as a result of witnessing her

husband's injuries, suffered emotional distress in an amount to be proven
COMPLAINT FOR PERSONAL INJURIES - 6
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at trial.
5.8

Plaintiffs' damages are in excess of $25,000.
V. THIRD CAUSE OF ACTION - NEGLIGENCE, NUISANCE,

AND OUTRAGE AS TO DEFENDANTS MARK AND ROBIN MUNKHOFF
6.1

Plaintiffs reallege all prior paragraphs of the complaint and

incorporate them by reference herein.
6.2

Mark and Robin Munkhoff, husband and wife, are neighbors of

Plaintiffs and resided at 3810 N. Sutters Way, Coeur d'Alene, Idaho,
Kootenai County.
6.3

Defendants at all times relevant herein and prior to the attack on

Mr. Kummerling were aware of the dangerous propensities and
viciousness of the dog, Bo.
6.4

Despite being aware of these propensities, they provided

boarding, care, and control over Bo at their home at 3810 N. Sutters Way,
Coeur d'Alene, Idaho.
6.5

Said Defendants were aware that the dog had previously attacked

other individuals and that said attacks were unprovoked. Defendants
Mark and Robin Munkhoff negligently continued to harbor the dog, Bo, at
their home despite being aware of the vicious propensities of the dog.
6.6.

Defendants Mark and Robin Munkhoff, by continuing to allow the

dog to be located in their residence, created a nuisance to the public in
general and the plaintiffs in particular.
6.7

Defendants Mark and Robin Munkhoff negligently failed to insure

the public, and Plaintiffs in particular, were protected from the dog, even
though they were aware of its dangerous propensities. Such conduct
constitutes negligence, nuisance, and/ or outrage.
6.8

As a result of said defendants negligence, outrage, and

maintaining a nuisance, Klaus Kummerling has been severely injured
and damaged. These damages, including past, present, and future
COMPLAINT FOR PERSONAL INJURIES - 7
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medical expenses, lost wages, emotional distress, and pain and suffering.
Baerbel Litke has suffered severe emotional distress as well, all in amount
in excess of $25,000.

WHEREFORE, Plaintiffs pray for judgment against all Defendants,
jointly and severally, based upon negligence, gross negligence, reckless,
willful and wanton conduct, outrage, and nuisance, for the following:
1. For medical expenses both past and future in an amount to be

proved at the time of trial.
2. For general damages for pain, suffering, emotional distress, and loss
of enjoyment of life for plaintiffs in an amount to be proved at the time of
trial.
3. For past and future wage loss, as well as impaired earning capacity
for plaintiffs in an amount to be proved at the time of trial.
4. Plaintiffs' taxable costs incurred herein together with reasonable
attorney's fees; and
5. Such other and further relief as the court deems equitable and
proper.
DATED this291ct'a y of July, 2015.
POWELL, KUZNETZ & PARKER, P.S.

By:_
~ _·

_ ·

;_u,R_~_

Michael M. Parker, ISBA# 4031
Attorney for Plaintiffs
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STATE OF IDAHO

)

:ss
County of Kootenai

)

KLAUS KUMMERLING and BAERBEL LITKE, being first duly sworn on
oath, states:
We are the plaintiffs above-named, we have read the foregoing Complaint
for Personal Injuries, know the contents thereof and believe the same to be true
to the best of our knowledge, information and belief.

Subscribed and sworn to before me this 29~ay of July, 2015.

QIHIIIHIIIIHIIIHIHIIIIIIIIIIHIIIHHIH~

No&u7 Public,
~ ·State of ulal11,ton

i

§

E MICHAEL M. PARKER i
::

§

MV COMMISSION EXP.IRES
JUNE 01 , 2019

:

i

&:!-!A-~

PRINT NAME: .M: ti... tJte"/ fVl - p..,.c_
Notary Public in and for the State of
Washington, residing at Spokane
My commission expires: , / I / lo 19

011111111111 m1111111111111111111111111111111C
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09/02/2015
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ADB PLLC

2087651046.

PAGE

01/04,-/

'6[):J
31 .1L OF l[W-0
COO l1Y OF KrOTEN.AJ
Fil FD·

}ss

~tflfi

~PH~•OI

Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: ( 208 l 664-8225
E" a cs imi 1 e : (2 O8 ) 7 6 5-10 4 6
ISBN: 4872

ga r v@adbat t orneys . com
Attorneys for the Defendants
Mark Munkhoff and Robyn Mu.nkhoff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE

or

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING a.nd BAERBEL
LITKE, husband and wife,

CASE NO. CV-15-5381

Plaintiffs,

ANSWER OF DEFENDANTS I!mRK

MUNKBOFF AND ROBYN MUNKSOFF

vs.
CITY OF COEUR D'ALENE,
IDAHO, a. poJ.i ti cal

subdivision of the State of
Idaho; COEUR D'ALENB IDAHO
?OLICB CHIEF RON CLARK; MARK
MUNKHOFF and ROBYN MUNKHOFF,
husband and wife; SAM
MUNKHOFF.',

Defendants.

The Defendants Mark Munkhoff and Robyn Munkhoff (the
Munkhof f s l , through_ th.ej.r attorney Gary I. Amendola. of the law
ANSWE~ OF DEFENt'IAN'l'S MARK
MUNKHOFF AND ROBYN MUNKHOFF
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09/02/2015

14:50

ADB PLLC

2087651046

firm of AME',NDOLA DOTY

&

BRUMLEY,

PAGE

J?r..,r.,c, answer the allegations in

the Complaint as follows:
ANSWER

1.

The Hunkhoffs do not have sufficient information at the

present time to determine the accuracy of the allegations in
para.graph 1.1. of the Complai:o.t and. therefore deny them.
2.

The Munkhoffs admit the allegations in paragraphs 1.2 -

1.6 of the Complaint.
3.

The Munkhoff s a.dmi t the allegations in paragraphs 2 .1 -

2.3 of the Complaint.
4,

In response to paragr.aph 3.1 of the Complaint, the

Munkhoffs adopt their answers to all prior paragraphs of the
Complaint.
5,

Based on a lack of sufficient information at the

present time and/or based on the allegations not being accur.ate,
the Munkhoffs deny the allegations in paragraphs 3.2 - 3.9, 3.11
- 3.13 and 3.15 - 3.18 of the Complaint.
6.

The Munkhoff s admit the allegatj,ons in paragraphs 3. 10

and 3.14 of the Complaint.

7.

The Munkhoffs are not required to answer the

allegat;i.ons in paragraphs 4. 1 - 5. 8 of the Complaint.

ANSWlilR OF .CEFENr>AN'l'S MARK
MUNKl;IOFF AND ROBDT MUNlQIOJi'i'
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02/04

09/02/2015

14:50

8.

ADB PLLC

2087651046

PAGE

In response to para.graph. 6 .1 of the Complaint, the

Munkhoff adopt their answers to all prior paragraphs of the
Complaint.
9.

The Munkhoffs admit the allegations in paragraph 6.2 of

the Complaj,nt.
10.

The Munkhoffs deny the allegations in paragraphs 6.3 -

6.9 of the Complaint.
AFFIRMM'!VE DEFENSES

The Munkhoffs assert all applicable affirmative defenses
identified in Rule B(c) of the Idal10 Rules of Civil Procedure and
any other applicable affirmative defense known or heard of.
WHEREFORE, the Munkhoffs pray as follows:
1.

For an order dismissing all claims against them;

2.

For reimbursement of the costs an.d attorneys fees

incurred in defending themselves iIL this case: and
3.

For a.n.y other relief thh: Court deems just and proper.

DATED t h i s ~ day of September., 2015.
AMENDOLA DOTY & BRUMLEY, PLLC
Attorneys for the Defendants Mark
Munkhoff and Robyn Munkhoff

By:(.

ry I. Amendola

ANSWER OF DEFENOAN'l'S MARK

Mf.JNKHOFF AND ROBYN MUNKHOFF
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03/04
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ADB PLLC

2087651046

PAGE

CERTIFICATE ~·F sov:rgE

I certify that on the e4,,
1:iay of September, 2015, I
caused a copy of the foregoing to be served by the method
indicated below on the following:

[ J U. S, Mail

MICHAEL M. PARKER
POWELL, KUZNETZ & P.ARKET, P,S,
ROCK POJ.NTE TOWER
316 W, BOONE, SUITE 380

SPOKANE, WA

[ ) Hand Deliver.ed
[)(L Facs:i.rnile to:
(509) 455-8522
[ ] Overnight Mail

99201

ANSWER OJ!' DEFENDANTS MARK
MUNKHOli'li' AND RO:SYN MUNKHOli'F
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04/04

Randall R. Adams
ADAMS & GAFF ANEY, LLP
1810 E. Schneidmiller Ave., Ste. 301
Post Falls, Idaho 83854
Telephone: (208) 457-9281
Facsimile: (208) 457-8390
Idaho State Bar No. 3119
Attorneys for Defendants City of Coeur d'Alene and Ron Clark
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and the marital
community composted thereof,
Case No. CV-15-5381
Plaintiffs,
ANSWER TO COMPLAINT AND
DEMAND FOR JURY TRIAL

vs.
CITY OF COEUR D'ALENE, IDAHO, a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF and
ROBIN MUNKHOFF, husband and wife, and
marital community composed thereof; and SAM
MUNKHOF, a single person,
Defendants.

COME NOW the above-named Defendants, City of Coeur d'Alene, Idaho, and Coeur
d'Alene Idaho Police Chief Ron Clark, by and through their counsel of record, and answer the
Plaintiffs' Complaint as follows :

FIRST DEFENSE
The Complaint fails to state a claim against these answering Defendants upon which relief
can be granted.
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SECOND DEFENSE
These answering Defendants deny each and every allegation of the Complaint not herein
expressly and specifically admitted.

J.
These answering Defendants admit the allegations of paragraph 1.1 of the Complaint.
II.
These answering Defendants admit the allegations of paragraph 1.2 of the Complaint.
III.
With respect to paragraph 1.3 of the Complaint, these answering Defendants admit that the
Defendant City may sue and be sued, pursuant to the laws of the state of Idaho. Otherwise, these
answering Defendants deny the allegations of paragraph 1. 3 of the Complaint.

IV.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 1.5 of the Complaint.
V.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 1.6 of the Complaint.
VI.
With respect to paragraph 2.1 of the Complaint, these answering Defendants admit that the
Plaintiffs and Defendant Ron Clark were located in Kootenai County at all times material to the
Complaint. Otherwise, these answering Defendants lack sufficient information upon which to base
either an admission or denial of the allegations of paragraph 2.1 of the Complaint.
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VII.
These answering Defendants admit the allegations of paragraph 2.2 of the Complaint.
VIII.
These answering Defendants admit the allegations of paragraph 2.3 of the Complaint.
IX.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .2 of the Complaint.

X.
These answering Defendants admit the allegations of paragraph 3 .3 of the Complaint.
XI.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .4 of the Complaint.
XII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3.5 of the Complaint.
XIII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .6 of the Complaint.
XIV.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3. 7 of the Complaint.
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xv.
With respect to paragraph 3.8 of the Complaint, these answering Defendants admit that the
subject animal had been involved in incidents of unprovoked aggression involving approximately
four citizens on two separate dates. Otherwise, these answering Defendants deny the allegations of
paragraph 3.8 of the Complaint.
XVI.

With respect to paragraph 3. 9 of the Complaint, these answering Defendants admit that prior
to July 30, 2013, the subject animal had been declared to be an aggressive animal and a dangerous
animal pursuant to Coeur d'Alene Municipal Code §§ 6.20.030 and 6.20.040.

XVII.
These answering Defendants admit the allegations of paragraph 3 .10 of the Complaint.

XVIII.
With respect to paragraph 3.11 ofthe Complaint, these answering Defendants admit thatthey
did not impound the subject animal. Otherwise, these answering Defendants deny the allegations
of paragraph 3 .11 of the Complaint.

XIX.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .12 of the Complaint.

xx.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3.13 of the Complaint.
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XXL
On information and belief, these answering Defendants admit the allegations of paragraph
3 .14 of the Complaint.

XXII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .15 of the Complaint.

XXIII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .16 of the Complaint.

XXIV.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .1 7 of the Complaint.

XXV.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 3 .18 of the Complaint.

XXVI.
These answering Defendants admit the allegations of paragraph 4.2 of the Complaint.

XXVII.
These answering Defendants admit the allegations of paragraph 5 .2 of the Complaint.

XXVIII.
With respect to paragraph 5 .3 of the Complaint, these answering Defendants admit that the
Defendant Sam Munkhoffhad previously been cited by the City with respect to his dog. Otherwise,
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these answering Defendants are without sufficient knowledge to either admit or deny the allegations
of paragraph 5 .3 of the Complaint.

XXIX.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 5 .4 of the Complaint.

XXX.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 5.5 of the Complaint.
XXXI.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 5.6 of the Complaint.
XXXII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 5. 7 of the Complaint.
XXXIII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 5.8 of the Complaint.
XXXIV.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 6.2 of the Complaint.
XXXV.
These answering Defendants are without sufficient information upon which to base either
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an admission or denial of the allegations of paragraph 6.3 of the Complaint.
XXXVI.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 6.4 of the Complaint.
XXXVII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 6.5 of the Complaint.
XXXVIII.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 6.6 of the Complaint.
XXXIX.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 6.7 of the Complaint.
XL.
These answering Defendants are without sufficient information upon which to base either
an admission or denial of the allegations of paragraph 6.8 of the Complaint.

THIRD DEFENSE
The Plaintiff Klaus Kummerling committed negligent and careless acts at the time of and in
connection with the matters and damages alleged in the Complaint, which acts on his part
proximately caused and contributed to the events and resultant damages, if any, alleged. The
negligence of the Plaintiffs is to be imputed one to the other.
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FOURTH DEFENSE

The damages prayed for in the Plaintiffs' Complaint and the causes of action alleged against
these answering Defendants arise out of and stem from activities for which said Defendants are
immune from liability by virtue of Title 6, Chapter 9, Idaho Code, and, therefore, the Plaintiffs'
causes of action and the damages alleged are barred by virtue of Title 6, Chapter 9, Idaho Code.
FIFTH DEFENSE

Insofar as the Complaint is seeking to recover from individual law enforcement officers
under state law theories of recovery, the action is subject to dismissal for failure to post a bond as
required by Idaho Code§ 6-610.
SIXTH DEFENSE

The Plaintiffs' damages, if any, were proximately caused by the superseding, intervening
negligence or actions of other third persons and the negligence or breach of duty on the part of these
answering Defendants, if any, was not a proximate cause of the alleged loss to the Plaintiffs. In
asserting this defense, these answering Defendants do not admit any negligence or breach of duty
and, to the contrary, deny all allegations of negligence, other blameworthy conduct, or breach of
duty.
SEVENTH DEFENSE

The Plaintiffs are barred from recovery, in whole or in part, for failure to mitigate damages.
WHEREFORE, these answering Defendants pray that the Plaintiffs take nothing by their
Complaint, that the same be dismissed, and that costs and expenses be awarded to these answering
Defendants.
THESE ANSWERING DEFENDANTS DEMAND A TRIAL BY JURY.
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DATED this Btiday of September, 2015.
ADAMS & GAFFANEY, LLP

~e&irm
Attorney for Defendants City of Coeur d'Alene and
Ron Clark

CERTIFICATE OF SERVING

1

I HEREBY CERTIFY that on this
day of September, 2015, I served a true and correct
copy of the foregoing* by the method described below to:
Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346

~.S. First Class Mail
--

Gary Amendola
Amendola, Doty & Brumley
702 N. Fourth Street
Coeur d'Alene, ID 83814

t./"U.S. First Class Mail
_ _ Facsimile process
_ _ Hand Delivery

__
v--_ Facsimile process
_ _ Hand Delivery

Randall R. Adams
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W5
iTATE OF IOAHO 1SS
COUNTY OF KOOTENAI J
f'ILEO:

PH let 21t

Sam Munkhoff
Full Name of Party Filing Document
3810 Sutlers Way
Mailing Address (Street or Post Office Box)
Coeur d Alene ID. 83815
City, State and Zip Code
2080215-1617
Telephone

IN THE DISTRICT COURT FOR THE FIRST JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and BAERBEL LITKE,
husband and wife 1
Plaintiff,
vs.

Case No.

CV-15-5381

ANSWER OF DEFENDANT
SAM MUNKHOFF

CITY OF COEUR DALENE , ID, a political
subdivision of the State of Idaho: COEUR D
ALENE IDAHO POLICE CHIEF RON CLARK:
MARK and ROBYN MUNHOFF, husband and
wife: SAM MUNKHOFF,
Defendant.

The Defendant Sam Munkhoff, answer the allegations:
1. I completely agree with and admit the following paragraphs: 1.5, 1.6, 2.1- 2.3, 3.14.
2. I deny the following paragraphs because I do not have enough information to admit or
deny them: 1.1 -1.4, 3.1, 3.6, 3.7, 3.10, 3.11, 3.16-3.18, 5.1, 5.8
3. I completely disagree with and deny everything I do not admit. 3.2 - 3.5, 3.8, 3.9, 3.12,
3.13, 3.15, 5.3-5.7.
4. Sam Munkhoff is not required to answer paragraph 4.1 -4.10 and 6.1 - 6.8 of the
Complaint
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5. ~ I want the Complaint dismissed.
VERIFICATION: I swear I have read this Reply and state that all facts included are true.

Date: 9-&'-/)

4,,~L~

Signature ofPlaintlff

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

33 of 484

CERTIFICATE OF SERVICE
I certify that on (date)

M\c.h.{\e.-\
(Name)

~iG,

q- 8' - /

~

I served a copy to: (name all parties in the case other than yourself)

vvt Po.c ker

0
X

£) . Boone . \S.,,ck,

(treet orPost Office AddrJss)

Po,nt ·-ru~er D
:,

c.3 6-t) D

By mail
By fax (number) 509-455-8522_
By personal delivery
Overnight delivery/Fed Ex

~£okGt1e. ,.. J.A 9 92d I

(City, State,

and Zip Code)
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FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI
324 W. GARDEN A VENUE
COEUR D'ALENE, IDAHO 83816-9000
FrLED

~ ~ r:;;-/j,Y>

q. ]b -/ S-

STATE OF IDAHO, COUNTY OF
KOOTENAI

ss
CLERKO
COURT

BY_

KLAUS KUMMERLING, ETAL.

)
)
)
)
)
)
)
)

vs.
CITY OF COEUR D'ALENE, ETAL.

____,__-=--=--

_,._=---,......

Case No: CV-2015-0005381
SCHEDULING ORDER, NOTICE
OF TRIAL SETTING AND INITIAL
PRETRIAL ORDER

Pursuant to I.R.C.P. 16, IT IS HEREBY ORDERED:
1. A Jury Trial scheduled for 5 days will commence at the Kootenai Courthouse on
Monday, September 19, 2016, at 09:00 AM. If possible, cases set for the same day will be
tried on a "to follow" basis.
2. The Court, at its discretion, will set the priority for each of the civil matters set for trial
on the above date. Any party may request a priority setting by filing a Request for Priority
Setting, copy to the Court in chambers. The Court will attempt to give priority to cases where
such Request for Priority Setting is filed, in the order in which they are filed. Prior participation
in mediation is a factor in granting priority. Notice is hereby given that all civil trial settings
are subject to being preempted by the court's criminal calendar.
In order to assist with the trial ofthis matter IT IS HEREBY FURTHER ORDERED:
1. a. PRETRIAL EVENTS: Before noticing a deposition, hearing or other pretrial event,
a lawyer shall consult and work with opposing counsel to accommodate the needs and
reasonable requests of all witnesses and participating lawyers.
b. MOTION PRACTICE: Before setting a motion for a hearing, a lawyer shall make a
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reasonable effort to resolve the issue without involving the Court. A lawyer who has no valid
objection to an opponent's proposed motion must promptly make this position known to opposing
counsel and the Court. After a hearing, a lawyer charged with preparing the proposed order shall
draft it promptly, striving to fairly and accurately articulate the Court's ruling. Before submitting
the proposed order to the Court, the lawyer shall provide a copy to opposing counsel who shall
promptly voice any objections. If the lawyers cannot resolve all objections, the drafting lawyer
shall promptly submit the proposed order to the Court, stating any unresolved objections.
c. PRETRIAL MOTIONS (other than Summary Judgment): The last day for filing
pretrial motions (other than Summary Judgment, except for motions in limine concerning witnesses
and exhibits designated under paragraphs 6 and 7 respectively of this Pretrial Order) shall be

twenty-one __ (21) days prior to Trial. Motions in limine concerning designated witnesses and
exhibits shall be submitted in writing at least seven _

(7) days prior to Trial. Motions in limine

concerning any designated exhibit shall attach copies of the exhibit in issue. Motions in limine
regarding designated witnesses shall attach copies of the discovery requests claimed to require the
earlier disclosure and a representation by counsel regarding the absence of a prior response from the
party to whom the discovery was directed. The fact that a party has submitted discovery to another
party and has not filed motions to compel in advance of trial does not, in and of itself, waive an
objection by that party as to the timeliness of disclosure of witnesses and exhibits by the other party
as required by this order.
d. MOTIONS FOR SUMMARY JUDGMENT:

Motions for summary judgment

shall be timely filed so as to be heard not later than ninety-one_ (91) days (thirteen weeks)

before Trial. (NOTICE: DUE TO COURT CALENDAR CONGESTION YOU SHOULD
CONTACT THE COURT CLERK AT LEAST THREE MONTHS BEFORE THE DATE
YOU

ARE

REQUESTING, FOR A HEARING DATEffIME FOR SUMMARY

JUDGMENT MOTIONS).

There shall be served and filed with each motion for summary

judgment a separate concise statement, together with references to the record, of each of the
material facts as to which the moving party contends there are no genuine issues of dispute. Any
party opposing the motion shall, not later than fourteen_ (14) days prior to the date of the

hearing, serve and file a separate concise statement, together with references to the record, setting
forth all material facts as to which it is contended there exist genuine issues necessitating litigation.
In determining any motion for summary judgment, the Court may assume that the facts as claimed
by the moving party are admitted to exist without controversy, except and to the extent that such
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facts are asserted to be actually in good faith controverted by a statement filed in opposition to the
motion.
e. SCHEDULING HEARINGS ON MOTIONS: All hearing dates and times must be
arranged by contacting the Court's Clerk. When making that request, an estimate of the amount of
time needed must be given. A Notice of Hearing shall be filed and served in compliance with
I.R.C.P. 7(b)(3)(A). Once a hearing date and time has been obtained from the Court's Clerk, no
party may add additional hearings to that time set for hearing without obtaining the prior approval
of the Court's Clerk.
f. MOTION OR STIPULATION TO CONTINUE: Continuances are discretionary
with the Court and will be granted only under extraordinary circumstances, not within the control
of the parties and not foreseeable. A hearing or trial may be continued only by the Court.
Continuances will be granted sparingly and only in those circumstances where the obstacles to
proceeding with the case cannot be resolved by any means other than granting a continuance.
Continuances will not be granted solely because all parties agree to a continuance. In exercising
its discretion to grant or deny a continuance, the Court may consider the following factors:
~
~

Availability of alternative court dates.
Age of the case and the nature of any previous continuances or delays attributable to
either party.

~

The proximity of the scheduled event.

~

The availability of an earlier date for the event.

~

Whether the continuance may be avoided by substitution of other counsel.

~

The prejudice or inconvenience caused to the party not requesting the continuance.

~

The diligence of counsel in attempting to avoid the continuance and in bringing it to the
attention of the court and opposing counsel promptly.

The request for a continuance shall be in a motion signed by counsel and filed immediately upon
discovering the need for a continuance. The motion should be supported by an affidavit stating:
1) when the need for a continuance arose, 2) the grounds for requesting the continuance, 3) the
request for a continuance has been discussed with the client and the client does not object, 4)
measures taken to avoid the necessity of a continuance, and 5) when, at the earliest, the parties
can be ready to proceed. The affidavit should be accompanied by all documentation supporting
the request.
2. BRIEFS AND MEMORANDA: In addition to any original brief or memorandum filed
Klaus Kummerling, etal vs Mark Munkhoff, etal
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with the Clerk of the Court, a chambers' copy shall be provided to the Court. To the extent counsel
rely on legal authorities not contained in the Idaho Reports, a copy of each case or authority cited
shall be attached to the Court's copy of the brief or memorandum.
3. DISCOVERY DISPUTES: Unless otherwise ordered, the Court will not entertain any
discovery motion, except those brought by a person appearing pro se and those brought pursuant to
I.R.C.P. 26(c) by a person who is not a party, unless counsel for the moving party files with the
Court, at the time of filing the motion, a certification that the lawyer making the motion has in good
faith conferred or attempted to confer with the opposing lawyer to reach agreement without court
action, pursuant to I.R.C.P. 37(a)(2). The motion shall not refer the Court to other documents in
the file. For example, if the sufficiency of an answer to an interrogatory is in issue, the motion shall
contain, verbatim, both the interrogatory and the allegedly insufficient answer, followed by each
party's contentions, separately stated.
4. EXPERT WITNESSES: No later than one hundred eighty-two_ (182) days (26

weeks) before trial, plaintiff(s) shall disclose all experts to be called at trial. No later than one
hundred forty-seven _

(147) days (21 weeks) before trial, defendant(s) shall disclose all

experts to be called at trial. Such disclosure shall consist of at least the information required to
be disclosed pursuant to I.R.C.P. 26(b)(4)(A)(i). Notice of Compliance of all disclosures shall be
filed with the Clerk of Court.

Absent good cause, an expert may not testify to matters not

included in the disclosure. A party may comply with the disclosure by referencing expert witness
depositions, without restating the deposition testimony in the disclosure report.
5. DISCLOSURE OF WITNESSES: No later than fourteen_ (14) days (two weeks)

before trial, each party shall prepare and exchange between the parties and file with the Clerk a list
of witnesses with current addresses and telephone numbers, setting forth a brief statement
identifying the general subject matter about which the witness may be asked to testify (exclusive of
impeachment witnesses).

Each party shall provide opposing parties with a list of the party's

witnesses and shall provide the Court with two copies of each list of witnesses.
6.

EXHIBITS AND EXHIBIT LISTS: No later than fourteen _

(14) days (two

weeks) before trial, exhibit lists and copies of exhibits shall be exchanged between parties and the
exhibit list filed with the Clerk.

Using the form available at the following website:

http://www.kcgov.us/departments/districtcourt/forms.asp (or available by calling the Court's clerk),
each party shall prepare a list of exhibits it expects to offer. Exhibits should be listed in the order
that the party anticipates they will be offered. Each party shall affix labels to their exhibits before
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trial. After the labels are marked and attached to the original exhibit, copies should be made.
Plaintiffs exhibits shall be marked in numerical sequence. Defendant's exhibits shall be marked in
alphabetical sequence. The civil action number of the case and the date of the trial shall also be
placed on each exhibit label. The original exhibits and a Judge' s copy of the exhibits should be
filed with the Clerk at the time of trial. Two copies of the exhibit list are to be filed with the Clerk.
It is expected that each party will have a copy of all exhibits to be used at trial.
7. JURY INSTRUCTIONS (if JURY trial): No later than seven_ (7) days before

trial, jury instructions shall be prepared and exchanged between the parties and filed with the Clerk
(with copies delivered to chambers). Each Judge may have prepared stock jury instructions from
the Idaho Jury Instructions. Copies of the Court's stock instructions may be obtained from the
Court,

and

are

available

on

the

Kootenai

County

website:

http://WW\:v.kcgov .us/dcpartm nt /d istrictcourt/forms.asp. The parties shall meet in good faith to
agree on a statement of claims instruction which shall be submitted to the Court with the other
proposed instructions. Absent agreement, each party shall submit their own statement of claims
instruction. All instructions shall be prepared in accordance with I.R.C.P. 51(a).
8. TRIAL BRIEFS: No later than seven_ (7) days before trial, trial briefs shall be
prepared and exchanged between the parties and filed with the Clerk (with copies to chambers)
9. PROPOSED FINDINGS AND CONCLUSIONS (if COURT Trial): No later than

seven _

(7) days prior to a court trial, each party shall file with the opposing parties and the

Court (with copies to chambers) proposed Findings of Fact and Conclusions of Law supporting
their position. An electronic version of the proposed findings and conclusions should be provided
to the Court's clerk as a Word document, this may be accomplished by e-mail.
10. TRIAL PRACTICE: At least a week before trial the lawyers shall meet and confer to
discuss any stipulations that can be made at the beginning of trial and to identify exhibits which can
be admitted by stipulation. Following this meeting, the parties shall immediately alert the Court to
any matters that need to be taken up before the time scheduled for trial to begin.
11. TRIAL DAY: Call the Judge's Court Clerk or Law Clerk for the start and finish times
of trial dates that follow the first day of trial.
12. MODIFICATION: This Pretrial Order may be modified by stipulation of the parties
upon entry of an order by the Court approving such stipulation. Any party may, upon motion and
for good cause shown, seek leave of the Court modifying the terms of this order, upon such terms
and conditions as the Court deems fit. Any party may request a pretrial conference pursuant to
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I.R.C.P. 16(d) or mediation pursuant to I.R.C.P. 16(k).
13. REQUEST TO VACATE TRIAL SETTING: Paragraph l.f above applies in its
entirety. Any vacation or continuance of the trial day shall not change or alter the time frames for
the deadlines set forth herein, unless expressly so stated in the order resetting the matter for trial,
or unless a new pretrial scheduling order is issued. Any party may, upon motion and for good
cause shown, request different discovery and disclosure dates upon vacation or continuance of
the trial date.
14. ALTERNATIVE DISPUTE RESOLUTION: It is expected that all lawyers will
educate their clients early in the legal process about the various methods of resolving their
dispute without trial (alternative dispute resolution/ADR), including mediation, arbitration,
settlement conference and neutral case evaluation. The parties are expected to engage in ADR as
soon as possible. The Court will facilitate ADR if requested. The parties are ordered to report
jointly to the Court in writing at least sixty-three (63) days (9 weeks) prior to trial, setting forth
when ADR occurred and the results of ADR. If no ADR has taken place, the joint report must
state the reason the parties failed to use ADR.
15. SANCTIONS FOR NONCOMPLIANCE: Failure to timely comply in all respects
with the provisions of this order shall subject non-complying parties to sanctions pursuant to
I.R.C.P. 16(i), which may include:
(A)

An order refusing to allow the disobedient party to support or oppose designated

claims or defenses, or prohibiting such party from introducing designated matters in evidence;
(B)

An order striking pleadings or parts thereof, or staying further proceedings until the

order is obeyed, or dismissing the action or proceeding or any part thereof, or rendering a judgment
by default against the disobedient party;
(C)

In lieu of any of the foregoing orders or in addition thereto, an order treating as

contempt of court the failure to comply;
(D)

In lieu of or in addition to any other sanction, the judge shall require the party or the

attorney representing such party or both to pay the reasonable expenses incurred because of any
noncompliance with this rule, including attorney's fees, unless the judge finds that the
noncompliance was substantially justified or that other circumstances make an award of expenses
unjust.

IT IS FURTHER ORDERED that no party may rely upon any deadline set forth in this
pretrial order as a reason for failing to timely respond to discovery or to timely supplement
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discovery responses pursuant to I.R.C.P. 26(f).
Notice is hereby given, pursuant to Idaho Rule of Civil Procedure 40(d)(l)(G), that an
alternate judge may be assigned to preside in this case. The following is a list of potential alternate
judges: Hon. John P. Luster, Hon. Fred Gibler, Hon. John T. Mitchell, Hon. Steve Yerby, Hon.
Lansing L. Haynes, Hon. Benjamin R. Simpson, Hon. Charles W. Hosack, Hon. Barbara Buchanan,
Hon. Rich Christensen or Hon. George R. Reinhardt, III.
Unless a party has previously exercised their right to disqualification without cause under
Rule 40(d)(l), each party shall have the right to file one (1) motion for disqualification without
cause as to any alternate judge not later than ten ( 10) days after service of this notice.
IT IS FURTHER ORDERED that any party who brings in an additional party shall serve

a copy of this "Scheduling Order, Notice of Trial Setting" upon that added party at the time the
pleading adding the party is served on the added party, and proof of such service shall then be filed
with the Court by the party adding an additional party

Jft~ay of September, 2015.

DATED this

BY ORDER OF:

CERTIFICATE OF MAILING

I hereby certify that true copies of this Scheduling Order were served as follows on

1· 3~ -is-

Plaintiff's Counsel:

Michael M. Parker

[ i.}P.fxed (509) 455-8522

Defendant:

San1 Munkhof
3810 Sutlers Wy
Coeur d'Alene ID 83815

[ ~ailed

Randall Richmond Adams

[ ~axed (208) 457-8390

Gary I. Amendola

[i.-}'Faxed (208) 765-1046

Defendant's Counsel:

By
Denice Larsen, Deputy Clerk/Secretary
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03/17/2016

ADB PLLC

2087651046

10:42
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20\f>MAR 11 AH\\: 18
CLERK DISTRICT COUAl

A

Ga:r.y I. Amendola

~

AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street

I

CZ-1~

Coeur d'Alene, r.o
83814
Telephone: (208) 664-8225
Facsimile:

{208) 765-3.046

ISBN: 4872
garv@adbat t orneys.coM
Attorneys for the Defendants
Mark Munkoff and Robyn Munkoff

IN THE DISTRICT COURT OF.' THE FIRST JUDIC:tAL DJ.STRICT OF THB
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KUMMERJ.,ING and BAE.RBEL
LITKE, husband and wife,

KLAUS

CASE NO. CV 2015-5381

Plaintiff,
NOTICE OF BEARING

V

vs.
CITY OF COEUR D'ALENE, I DAHO ,
a political subdivision of tbe
State of Idaho; COE:'.UR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MONKHOFF, husband and wife:
SAM MUNK.HOFF,

Defendant.
NOTICE IS GIVEN that the Defendants Mark Munkhoff and .R obyn

Munkoff, through their attorney Gary l. Amendola. of the law firm
of AMENDOLA DOTY

&

BRUMLEY, P!..iLC, wiJ.l bring on for head.ng

Defendants Mark Munkof :c and Robin Munkoff' s Motion for summary
NOTICE OF ffEARlNG
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10:42

ADB PLLC

2087651046

Ju.dgment before the Honorable Judge Cynthia K. C. Meyer on the
19u day of April, 2016, at the hour of 3:00 o'clock p.m., or. as

soon thereafter as counsel can be heard.
DATED this

/~ day of March, 2016.

AME,NDOl,A DOTY &- BRUMLEY, PLJ..C
Attorneys for the Defendants Mark
Munkoff and Robyn Munkoff

B y ~-~ - - -

t:Ja.ryr.Amenctola

CERTlFIC.ATE OF SERVlCE

I certify that on the ...r1 of March, 2016, I caused to be
served a true and correct copy of the foregoing by the method
indicated below, and addressed to the following:

MICHAEL L. HAMAN
HAMAN LAW OFE"J.CES, P.C.
923 NORTH THJ.RD STREET
COEUR D'ALENE, ID 83816-2155

[ ] U.S. Mail

[ ] Hand Delivered
(x) facsimile to: (208) 676-1683
( J Overnight Mail

M;r.CHA.EL fX1, PARKF.,R
POWELL, 1WZNETZ & Pl-\RKET, P.. S.

[ ] U.S. Mail

( ) Hand Delivered
[x) Facsimile to: (509) 455-8522
( ] Overnight Mail

ROCK POINTE TOWER
316 W. BOONE, SUITE 380
SPOKANE, WA

99201

SAM MONI<HOFF

[XJ

3810 $UTTERS WAY
COE,UR D'ALENE, IO 83815

( J Hand Delivered
[ J Facsimile to:
[ ] Overnight Mail

~

U.S. Ma.il
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Telephone: (208) 664-8225
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garv@adbattornevs.com
Attorneys for the Defendants
Mark Munkhoff and Robyn Munkhoff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE

or

IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEJ.,__
LI-TKE, husband a11.d wife,
··

CASE NO.

CV 2015-5381

Plaintiffs,

MOT:ION FOR SUMMARY
JUDGMENT

vs.
CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife;
SAM MUNKHOFF.',
Defendants.

In accordance with Rule 56 of the Idaho Rules of Civil
Procedure, the Defendants Mark Munkhoff (Mark) and Robyn Munkhoff
(Robyn), through their attorney Gary I. Amendola of .A.MENDOLA DOTY
&

BRUMLEY, PLl,C, move th.is Court for an order granting summary

judgment on the Plaintiffs' claims of Negligence, Nuisance, and

Outrage as stated. in. the Third Ca.use of Action in the Complaint
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filed in this case.

Since there are no material facts in dispute

and Mark and Robyn are entitled to judgment as a matter of law,
summa.ry

judgment should be granted..

This Motion is supported by the accompanying Memo:r.andum in

Support of Motion for Suromary Jud.gmen.t a.nd the Affidavit of Mark
Munkhoff and Robyn Munkhoff:
DATED

this

J_fe_

day of March, 2016.
AMENDOLA OOTY & BRUMLEY, PLLC
Attorneys for Mark Munkhoff and
Robyn Mu.nkhoff

Bg~.-~

Gry I. Amendola

CEJ;tTIFICA!I:E OF SERVICE

I cer.tify that on the .tL day of Mar.ch, 2016, I caused to be
ser~ed a true and correct copy of the foregoing by the method
indicated below, and address ed to the following:

MICHAEL L. HAMAN
HAMAN LAW OFF.'IC.8 S,

923 NORTH THIRD STREET
COEOR D'ALENE, ID 83816-2155
MICHAEL M. PARKER
POWELL, KUZNETZ & P.ARKET, P.S.

~oc~

p OINTE T.OWER

316 W. BOONE, SUITE 380
SPOKANE, WA 99201

SAM MtJNKHOFF.'
3810 SUTT.ER$ WAY
COEUR D'ALENE, J.D 83815

~--~
ciaryi:

MaJ,l
[ ] Hand Delivered
(x] Facsimile to: (208) 676-1683
[ ) Overnight Mail
( ] U.S.

P,C.

( ) U.S. Mail

( ] Hand Delivered
[xJ :F.'acsirrd.le to: (509) 455-852?.
[ ] Overnight Mail
[X] U.S. Matl
[ ) Hand Delivered
[ ) Facsimile to:
( J Overnight Mail
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Gary I . .Amendola
AMENDOLA DOTY & BRUMLEY, PLLC

702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872

gary@adbattorneys.cg,;n

Attorneys for the Defendants
Mark Munkhoff and Robyn Munkhoff
IN THE DISTR:tCT COURT OF THE · .r:r:RST JUDICIAL or·sTFffCT ·oF THE

STATE OF IDAHO, IN AND FOR

COUNTY OF KOOTENAI

TH,E,

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,

CASE NO.

CV 2015-5381

Plaintiffs,

vs.
CITY OF COEUR D'ALENE, IDAHO,

MEMORANDUM lN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

a political subdivision of the

State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife;
SAM MUNKHOFF,

Defendants.
The Defendants Mark Munkhoff and Robyn Munkhoff, through
their attorney Gary I. Amendola of

AMENDOT.iA DOTY & BRUMLEY,

l?LLC,
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submtt the following Memorandum in Support of Motion for Summary
Judgment:
SUMMAQY JUDGMEm'

Rule 56(c) of the Idaho Rules of Civil Procedure provides
that, "[t]he judgment sought shall be rendered forthwith if the
pleadings, depositions, and admissions on file, together with the
affidavits, . if any, sh9w that there .i.9 no genuine issue as to any
material fact and that the moving pa~ty is entitled to a judgment
as a matter of law. "

(emphasis added).

Summa.ry judgment should be granted ''when all of the facts
contained in all the applicable pleadings, depositions,
admissions, and affidavits have been construed most favorably to
the nonmoving party, and it is clear that there is no genuine
issue as to any material fact and the moving party is entitled to
judgment as a matter. of law." O'Guin v. B.i..ngham County, et al.,
139 Id.a.ho 9 (2003), citing Ga:r::dner v. Evans, 110 Idaho 925
(1986).
If the defenda.nt moves for sumr.o.ary judgment on the basis
that no genuine issue of material fact exists with regard to
an element of the plaintiff's case, the plaintiff must
establish the existence of an issue of fact regarding that
element. In order to forestaJ.l summary judgment in that
case, the plaintiff must do more than present a scintilla of
MEMORANDQM IN SUPPORl' OF
MOTION FOR Sm-:MARY JUDGMENT
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evidence, and merely ra~sing the "slightest doubt'' as to the
facts is not sufficient to create a genuine issue.
Zimmerman v. Volkswage.n of Am., Inc., 128 Idaho 851, 854 (1996)

(citations omitted).
According to Berg v. FtJ.irman, 10·7 Idaho 441, 444 (1984), the
"pu.r.pose of summary j ucl.gment proceedings ;i.s to eliminate the
necessity of trial where facts are not in dispute and where
existent and undisputed facts lead to a conclusion 9f law which
is certain."
t.mnISPUTED FACT$ 1

1.
Munkhoff.

Bo, the dog at issue in this case, was owned by Sam
Bo was not owned by Mark Munkhoff (Mark) or Robyn

Munkhoff (Robyn).
2.

Neither Mark nor Robyn ever received wr.itten

notification from the City of Coeur d'Alene that Bo had been
declared to be aggressive or dangerous nor did they receive any
written notice of the requirements for housing such a dog.
3.

Sa.m a.nd. Bo were temporarily staying at the home of Mark

and Robyn on or about July 30, 2013.

1
See the accompanying Affidavit of Mark Munkhoff and Robyn
Munkhoff.
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At the time Bo bit Klaus Kummerling on July 30, 2013,

neither Sam nor Bo were at the home of Mark and Robyn.
5. When Bo bit Klaus Kummerl;i.ng on July 30, 2013, Bo was not
on property belonging to Mark or Robyn.

Bo was either on a

sidewalk in front of Klaus Kummer ling' s property or

i11

Klaus

Kummer ling' s dri vewa.y.
6. . Neith~r Ma~.k nor. Robyn we.r.e present at . the time Bo bit

Klaus Kummerling nor were they physically in control of Bo.
7.

At the time

,80

bit Klaus :f.<u.mmerling, neither Mark nor

Robyn were taking care of Bo, they were not Bo's owner, they were
not Bo's custodian, they did not have any authority to control Bo

when Bo was not on their property and not physically in their
presence, and they did not have the authority to tell Sam what to
do with Bo when he was not on their property.
ARGUMENT
Negligence

"In Idaho, a cause of action for negligence requires proof
of the following:

(1) the existence of a duty, recognized by law,

requiring the defendant to conform to a certain standard of
conduct; (2) breach of that duty; (3) a causal connection between

MEMORANDUM IN SUPPORT OJ:'
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the defendant's conduct and the resulting injury; and (4) actual
loss or damage."

Boswell v. Steele, 158 Idaho 554, 561 (2015).

A. Ma..rk and Robyn Munkhoff owed no duty

to

prevent the

injury whioh ooourrad.
"No liability exists under the law of torts unless the
person from whom relief is sought owed a duty to the allegedly

inju.red ..p'.ar-i:.y. ''...

.Vick_~~~.JT. He).nover Cons tr. -Co.-,

.J:nc., .125. :tdaho

832, 835 (1994).

Mark and Robyn Munkhoff owed Klaus Kummerling no legal duty
to prevent the injury which occurred in this instance.

The Idaho

Supreme Court has noted that,
"[e]very person, in the conduct of his business, has a duty
to exercise ordinary care to "prevent un~easonable,
foreseeable risks of harm to others." In determining
whether a duty will arise in a particular context, the Court
has identified several factors to consider:
[T]he foreseeability of ha~ro to the plaintiff, the degree of
certainty that the plaintiff suffered injury, the closeness
of the connection between the defendant's conduct and the
injury suffered, the moral blame attached to the defendant's
conduct, the policy of preventing future harm, the extent of
the burden to the defendant and consequences to the
community of j_mposing a duty to exercise care with r.esul ting
liability for breach, and the availability, cost, and
prevalence of insurance for the risk involved."
Tu1~pen v. Granieri, 133 Id.ah.a 244, 247 (1999) (Internal d.tations

omitted). Furthermore, the Court has noted, ~[w]here the degree
MEMO.RANDOM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
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of harm is great, but preventing it is not difficult, a
relatively low degree of foreseeability is required.

Conversely,

where the threatened injury is minor, but the burden of
preventing such injury is high, a higher degree of foreseeability
may be required..''
389, 394

(2008)

Boots e.x.. rel.. Boots~,. Winters, 145 Idaho

(Internal cita.tj,ons omitted.).

)~.- !=~1:1}_~~::<:_~~-e ~----v,1-~jJ~~-- ~ t may have .been for.es?e. 9!,Je . tl:19-1:_ ~o ..
might cause harm while on Mark a.nd. Robyn's property, it i:m.poses
too great a burden to extend that foreseeability to a situation
that would require Mark and Robyn to prevent an injury occurring
at some unknown and undetermined location away from their
property and while Bo was not in their control.

To do so would

place an extreme burden on anyone who allows another's pet into
his/her home.

In this case, there is no ''connection between the

defendant's conduct and the injury sufferedu since the injury did
not occur on Mark and Robyn's property nor while they had any
control over or right to control Bo.

Further, there can not be

moral blame attached to any of their conduct since Mark and Robyn
could not prevent Bo fr.om leaving with its owner.

Imposing

liability on Mark and Robyn would do nothing to prevent future
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harm, would place an unreasonable burden on Mark and Robyn to
control the actions of a third party (how could they?), and could
have significant consequences fo:r. anyone in our community who

ever watches or provides care for another person's dog or even
allows another person's dog into his/her home.

Finally,

insurance which might provide coverage in a situation where
anothe:r. persons's .ctog injures someone who i-s not even on the
insured's property when the insured has no right to control that
dog is unlikely to be available at any price.
Fu:r.thermore, to impose broad ranging liability as requested
by the plaintiffs creates inevitable questions about how far such

liability reaches.

Would it apply to an event a week later,

miles away, or J.n another state?

n:i.e J.inl< is simply too tenuous

to extend liability so far.
The injuries sustained by Klaus Kummerling are r.egrettable,
but Mark and Robyn owed no duty to prevent those injuries from
occurring.
B. Even if MArlt and Robyn had. owed a duty, theix ac:tions

were still not the proximate oau§e of the injuries sustained.

1. "The brea.ch o:f duty to be a.ctionable must be the

MEMORANDUM IN SUPPORT OF
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proximate cause of the injury complained of, that is, the cause

which in natural and continuous sequence unbroken by any
efficient intervening cause produces the result, and without
which the result would not have occurred." Lr;n.dy v. Hazen, 90
Ida.ho 323, 328 (1966) (quoting Chatterton v. PocatelJ.o Post, 70

Idaho 480 (1950)).

~'Proximate cause,' as the term has developed

in the 121.~_oJ Jdah,c:i, _ _j,~ c;::omposed o.f two elements:- ca.use in fact
and scope: of legaJ. responsibility."

Doe v. Si_ste.r-s of Holy

Cross, 126 Idaho 1036, 1039 (1995).

The Idaho Supreme Court

explains proximate cause further,
"Proximate cause consists of actual cause and true proximate
cause, which is also referred to as legal cause. In other
words, proxima.te ca.use 'is composed of two elements: cause
in fact and scope of lega.l responsibility.' 'Actual cause j,s
the factual question of whether a particular event produced
a particular consequence.' But true proximate cause focuses
on whether legal policy supports responsibility being
'extended to the con.sequences of conduct. . . . [it]
determj,nes whether liability fo:r that conduct attaches.'
That is, 'whether it was :r.easonably foreseeable tha.t such
harm would flow fr.om the negligent conduct.'''
Cramer v. Slater, 146 Idaho 868, 875 (2009)

(Internal citations

omitted) .

2, There can be no liability if the breach is not the actual

cause or the cause in fact of the ~njury.

MEMOAANDTJM IN SUPPORT 0~
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explained, "[i]n Challis, we stated that cause in fact was ma.de
up of two elements:
First, an event is the cause in fact of a succeeding event
only if the succeeding event would not have occurred 'but
for' the prior event . . , . The second element is a
requirement that the first event be a 'substantial factor'

Doe v.

Siste.r.s of Holy Cross, 126 Idaho 1036, 1040 (1995)

Challis Irri.gat.i.on Company v. State, 107 Idaho 338

1984).

(Citing

(Ct.App.

The Court went on to note that in cases where "multiple

independent forces may have caused or contributedH to the injury,
the court may find liability where the negligence was a
"substantial factorH of the injury even if it may not meet the
"but for" standard.

Id.

In this case, nothing done
either of these tests.

by

Mark or Robyn would meet

The injuries which occurred could as

easily have happened even if Bo had never stayed at their home
(if, for instance, Sam brought the dog for a visit).
Accordingly, the Plaintiffs cannot say that the injury·would not
have happened "but for" the actions of Mark and Robyn.
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Furthermore, Bo staying at their home on a temporary basis was
not a substantial factor in the injury.

The only connection

between allowing the dog to be there and the injury is that Sam
took the dog for a walk from their home rather than from some
other starting point.

Again, this could as easily have happened

if Sam was merely visiting his parents with the dog or otherwise
_pass;i.ng t:h;r.p.y.gh__~l'l§l

Mark and Robyn.

_n~~g_hb.orhood with absolutely -no. conn.ect:ion to

To say Mark and Robyn are liable would be akin

to stating that they are the proximate cause for no other reason
than they happen to reside next to the house owned by the
Plaintiffs.
3. Even assuming Mark and Robyn's actions may have been a
significant factor in the injury, Sam's intervening actions are
the superseding cause of the injury.

The Court has explained

superseding cause as follows:
A superseding cause is an act of a third person or other
force which by its intervention prevents the actor from
being liable for harm to another which his antecedent
negligence is a substantial factor in bringing about.
Comment:
* * * * * *
b. A superseding cause relieves the actor from liability,
irrespective of whether his antecedent negligence was or was
not a substantial factor in bringing about the harm.
Therefore, if in looking back from the harm and tracing the
MEMORANDUM IN SUPPOR.T OF
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sequence of events by which it was produced, it is
that a superseding cause has operated, there is no
determining whether the actor's antecedent conduct
was not a substantial factor in bringing about the
Restatement, Torts 2d, § 440.

PAGE

found
need of
was or
harm. 2

The following considerations are of importance in
determining whether an intervening force is a superseding
cause of harm to another:
* * * * * *
(bl the fact that its operation or the consequences thereof
appear after the event to be extraordinary rather than
normal in view of the circumstances e,<isting at the time of
its opeta.tj.on; - -. ·
·
·
·
© the fact that the intervening force is operating
independently of any situation created by the actor's
negligence, or, on the other hand, is or is not a normal
result of such a situation;
(di the fact that the operation of the intervening force is
due to a third person's act or to his failure to act;
(e) the fact that the intervening force is due to an act of
a third person which is wrongful toward the other and as
such subjects the third person to liability to him;
(fl the degree of culpability of a wrongful act of a third
person which sets the intervening force in motion.
1,u.ndy v. Hazan, 90 Idaho 323, 328 (1966) (quoting 2 Restatement,

Torts 2d, § 442).

The Court may refuse to find a superseding

cause where the action "could not be an independent cause of the
injury." Doe v. Sisters of Holy Cross, 126 Id.aho 1036, 1042
(1995).

In this case, Sam was operating independently of whether
there was any negligence by Mark and Robyn, his behavior was not
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a result of anything Mark or Robyn did, and neither Mark nor
Robyn has any right to control either Sam or Bo's behavior when
not on their property.

Thus, the injury was due solely to Sam's

intervening actions.
Even if Mark and Robyn were negligent in some way, that
negligence simply wa.s not the proxima.te cause of the injury.

The

injury could have oc9urted regardless and their actions were not
a substantial factor.

Sam, the owner of Bo, took control and

custody of Bo before the incident and left Mark and Robyn's
property.

His subsequent actions are an independent and

superseding cause of the injury.
Nuisanc:e
A. The actions of Mark and Rob;yn Munkhoff did not create a

nuiaa.nae.

Idaho Code§ 52-101.

"Nuisance defined. Anything which is

injurious to health or morals, or is indecent, or offensive to
the senses, or an obstruction to the free use of property, so as
to interfere with the comfortable enjoyment of life or property,
or unlawfully obstructs the free passage or use, in the customary
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manner, of any navigable lake, or river, stream, canal, or basin,
or any public park, square, street, or highway, is a nuisance.u
Activities and circumstances which past Idaho cases have
indicated are, or could be, a nuisance include. circumstances such
as increased traffic, dust, noise, door-to-door salesman, and hog
farms while other activities such as cattle feed lots and
fertilizer plants have n~t been found to be _nuisances.
-

-

·- - --

,.- ___ , ~--

~

.-

generally, Covington v. Jefferson Cou,nty,
Ro1rire v. City of Pocatello,

70

Idaho

343

137

Idaho

777

See
( 2002) ;

(1950); Crea v. Crea,

135

Idaho 246 (2000); carpenter v. Double R Cattle Co., Inc,, 108
Id ah o 6 O2 (19 8 5 ) ; I{ o s er i .s v. J. R . .S imp 1 o t co . , 8 2 Id ah o 2 63

(1960).

In each case, the court considered the facts and

determined whether the activity in question interfered with the
"comfortable enjoyment of life or property."

Though there is no

clear definition of what activities constitute a nuisance, a
certain theme seems clear and the Court has noted, " ... early
cases from this Court and other authority indicate that nuisances
have a.n element of pe:r.sistence."

Spring .Ridge Mineral Springs,.

.T.,.LC v. Frank)..i.n County, 157 Idaho 424 (2014)
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Without this element of persistence, an isolated or

single incident should not be considered a nuisance.

The burden of proof on a nuisance varies depending on the
type of nuisance.

"A nuisance per se is that which is a nuisance

at all times and under all circumstances. A nuisance in fact is
that which is not inherently a nuisance, or one per se, but which

rn.a.y become . such ~y reason _of. surrounding circµmsta.n.ces, or the
manner in which condu,cted." Rowe v. City of Pocate.llo, 70 Idaho
343 (1950).

Accordingly, if something is not a nuisance per se,

the Plaintiff must present sufficient facts to show it has become

a nuisance because of the circumstances.

The court has

p:r.eviously noted that '" [a.] dog is not a, nuisance pe:r. se."
v. Costello, 77 J.daho 205 (1955).

Smith

In his complaint, the

Pl~intiff states no facts consistent with a nuisance claim beyond

the bare claim that the Munkhoff's created a nuisance by,
"continuing to allow the dog to be located iri their
residence .... "

Pa,ge

Plaintiff's Comp.l.afnt for Personal In.juries,

7, paragraph 6.6.

There is no evidence presented to indicate

that the dog was a nuisance in fact.
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t-'A(:it.

l :::J/ l I

Outxage

A.

The to~t of Outrage is not %eoogni~ed in Idaho and the

facts do not support a claim fo~ intentional infliotion 0£
emotional distress.

''In Br.own v. Iv:attl1ews Mortuary, Inc., 118 Idaho 830, 833-34

(1990), we briefly outlined the development of the t.ort of
out;r.age but decU.ned to . adopt this tort und·e r the f.acts -of t-hat -- -- -particular case. We nevertheless provided a definition of the
tort of outrage noting that liability is generally based on
conduct ''exceeding all bounds usually tolerated by decent
society, and of a nature which is especially calculated to cause,
and does cause, mental distress of a very serious kind.'' Id. at
832, 801 P.2d at 41. This is strikingly similar to the definition
we have given for the tort of intentional infliction of emotional
distress involving conduct that is "extreme a.nd outrageous which
either intentionally or recklessly causes severe emotional
distress." Id. (citations omitted). Yoakum v. Hartford Fire Ins.
Co.,

129 Idaho 171 (1996).
Both State law and local ordinance provide for housing of

dog! even if they have been declared aggressive or dangerous.
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PAf.:il:.

claim that housing such a dog nexceed[s) all bounds usually
tolerated by decent society" or is "extreme and outrageous" when
it is clearly allowed by statute cannot be supported by the

facts.
CONCLUSION

Mark and Robyn were not negligent because they owed no duty
to

pr.~vent .the, ~.~jµ_ry

:t::o.. Jq.,;3,us Kuromerling ;· · ·Furthermore, · the:ir-

actions were not the proximate cause of the injury to Klaus
Kummerling.
There are no facts which support a claim that Bo was a
nuisance.

Therefore no claim based on nuisance against Mark and

Robyn is justified.
The tort of outrage does not exist in Idaho nor were Mark

and Robyn's actions in allowing Bo to stay at their home "extreme
and outrageous".

Therefore the claim based on ·outrage is also

11.ot justified.
This Court should grant summa:r.y ju,dgment in favor of Mark

and Robyn and order that the claims against them be dismissed
with p:r.ejudj_ce.

MEMORANDUM IN StTPPO:Rl' OF

MOTION FOR SUMMARY .JUDGMENT

Klaus Kummerling, etal vs Mark Munkhoff, etal

-16

Docket No. 44735-2017

61 of 484

lb/1 1

03/17/2016

ADB PLLC

2087651046

10:53

DATED this

_j_(::z
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day of March, 2016.

AMENDOLA & DOTY, PLLC

CER1'I~ICATE OF SERVICE

_j]_

J. certify that on the
day of March~ 2016, I cau.sed to
be served ·a true ·_ arid coirect copy ,o f the foregoj,ng by the method
indicated below, and addressed to the following:

MJ.CHAEL L. HAMAN ·
HAMAN LAW OFFICES, P.C.

[ ) Hand Delivered

923 NORTH THIRD STREET
COEUR D'ALENB, ID 83816-2155

(x) Fa.csimiJ.e to: (208) 676-1683
[ J Overnight Mail

l?ARKER
POWEL1.,, KUZ~ETZ & PARKET, P. S.
ROCK P. OINT.E TOWER
316 W. BOON!, SUITE 380
SPOKANE, WA 99201

[ ) Hand Delivered
(x] Facsimile to: (509) 455-8522
[ ] Overnight Mail

[ J U.S. Mail

[ ) U.S. Mail

MICHAEJ., M.

SAM MU~KiiOFF

[X) U.S. Ma.il

3810 SOTTERS WAY

[ J Hand Delivered
[ ) Facsimile to:

COEUR D'ALENE, ID 83815

[ ] Overnight Mail

~

·~

··

Gary I. Amendola.
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CLE, DISTRICT COURT

Gary I. Amend,ola
AMENDOLA DOTY & BROMLEY, PLLC

ri- Grtf~

702 N. 4th Street
Coeur d'Alene, IO
83814
'telephone: (208) 664-8225
Facsimile: ( 208) 7 65-104 6
ISPT\l: 4872

gar v@ adba tt or ne ys. c om
Attorneys for the Defendants
Mark Munkhoff and Robyn Hunkhoff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE Of IDAHO, J.N AND FOR THE COUNT.Y OF KOOTENAI
KLAUS KUMMERLING and BAERSEL
LITKE, husband and wife,

CASE NO. CV-15-5381

Plaintiffs,

AFFIDAVIT OF MARI{ MUNKHOFF
. AND ROBYN MUNKHOFF

vs.

CITY OF COEUR D'ALENB,
IDAHO, a political
subdivision of the State of
J.daho; COEUR D'ALENE IDAHO
POLIC.E CHIEF RON CJ.,ARK; MARK
MUNKHOFF and ROBYN MUNKHOFF,
husband and wife; SAM
WJNKHOFF,

Defend.ants.
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STATE OF IDAHO
I

ss.

County of Kootenai
Mark Munkhoff and Robyn Munkhoff, being duly sworn under
oath, state as follows:
1.

We are two of the Defendants in this case.

We are both

over 18 years old, are competent to address the facts conta.ined
in this Affidavit, and unless stated otherwise, the information
contained in this Affidavit is based on our personal knowledge.
2.
owned Bo.
3.

We are both familiar with Bo.

Neithei of us have eve~

Since we knew Bo, he was owned by ou:r. son, Sa.m.
Even though Sam is an adult, from time to time we have

let him sta.y with u.s temporarily in, our home at 3810 Sutters Way

in Coeur d'Alene.

Since Sam has owned Bo, we also allowed Sam to

bring Bo with him when he stayed there or visited ue.
4.

Klaus Kummer ling is our neighbor.

We ha.ve a common

boundary line and a common fence between our. houses, including a
part of the back ya.rd.
with Bo.

Mr. I<umme.1~ling was also very fa.miliar

On more th,;1n one occasion Mr. Ku,:mmerling had complained

about Bo barking at him through the fence, and on more than one
occasion, Mr. Kummer ling had squ,j.rted water through the fence at
Bo from a garden hose.

AFFIDAVIT OF MARK MONKHOFF
~
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On July 30, 2013, Sam and Bo were temporarily staying at

ou.r hou.se.
6.

At some point in the evening of July 30 1 2013, Sam

decided to take Bo for a walk.

As he usually does, he put Bo on

a leash and left our house and our property.
7.

At some time later, we became aware that Bo had bitten

Mr. I<ummerling when both were in M:r. I<ummerling' s driveway or on
the sidewalk ad,j acent to M:r.. Ku.rnmerling' s d.r.i vewa.y.
there.

We _were not.

Sam. was

-And- when Bo bit Mr. Kumm-er ling, VeJ~Y

clearly neither of them were on our property.
8.

At the time Bo bit Mr. KummerlJ.ng, we were not ta.king

care of Bo, we were not Bo's owner, we were not Bo's custodian,
we did not have any authority to control Bo when Bo was not on
our property and not physically in our presence, and we did not
have authority to tell Sam what to do with Bo when he was not on
ou:r property.
9.

To the extent that it is even relevant, we were never

given any written notification that Bo had been declared
aggressive or dangerous, although we did have some conversations

with Coeu.r d'Alene Animal Control Officers about Bo.
10.

We are extremely eorry about what happened to Mr.

Kurnm.erlin.g but can not understand why he . thinks we are

responsible for what happened when the biting did not take place
AFFIDAVI!t' OF MARK MtJNKHOJJ'F
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on our property or at a time when we had any control over Bo or
the authority to control

Bo.

Cid.~
Ma.:r:k Munkhoff.

f5f1,-day of March,

SUBSCRIBED ANO SWORN TO before me o.n the

20J. 6.

~ -·--

,~ _

.Nota.:r.y Public

Coromiss.:l.on Expires:

/

l

{e1. . 2. tlZ.e.>

,~h....da.y

SUBSCRIBF.',D ANO SWORN TO before me on ,the _

of March.,

2016.

,~-- g___ ______
Notary Public
Commission Expires:

L J..

y fl.;l~~
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CERTIFICATE OF SERVICE

11

I certify that on the
day of March, 2016, I ca.used to be
served a true and correct copy of the foregoing by the method
indicated below, and addressed to the following:

MICHAEL L. HAMAN
BAMAN LAW on"'ICES, P.. C.
923 NORTH THIRD STREET
COEUR D'ALENE, ID 83816-2155

( ] U.S. Ma.il

[ ] Hand Delivered
[ x ) Fa cs im:i, 1 e to : ( 2 O8 ) 67 6~ l 68 3

[ J Overnight Mail

MICHAEL M, PARKER
POWELL, KUZNETZ & PARKET, ~.S.
ROCK POINfE TOWER
316-vL--' 'BOONE, SUJ:TE ~80
SPOKANE;· w~· §9~0i

( ] Hand Delivered
[ x ) Fa.c .s-i'nt± le -t·o : (5 o9 l 4 5 s..:. 8 5 22
( ] OverrHght ·Ma:i.i

$.AM MUNl<HOF.'F

[X] U.S. Mail

3810 SUTTE~S WAY
COEUR D'ALENE, ID 83815

[ l Facsim1le to:

[ ] U.S. Mail

[ ] Hand Delivered
[ J Overn1ght Mail

ary I. Amendola.
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S ATE OF !DA.HO

\

GOU11TY OF KOOTENAI( SS

FILED:

Michael L. Haman
HAMAN LAW OFFICE, P.C.
923 North 3rd Street
P.O. Box 2155
Coeur d'Alene, ID 83816-2155
Telephone: (208) 667-6287
Facsimile: (208) 676-1683
ISB # 4784

2016 APR -5 PM~: 17

Attorneys for Defendant City of Coeur d'Alene/Clark

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KUMMERLING, et al.,
Case No.: CV 2015-5381
Plaintiffs,
vs.

AFFIDAVIT OF OFFICER LAURIE
DEUS

CITY OF COEUR D'ALENE, et al.,
Defendants.
STATE OF IDAHO )
) ss
County of Kootenai )
Officer Laurie Deus, being first duly sworn up oath, deposes and says:
1.

I am an Officer with the City of Coeur d' Alene Police Department, and have been

an Officer with the Police Department since April 19, 2010. From April 19, 2010, I have been in
Animal Control, a Division of the City of Coeur d' Alene Police Department. My duties and
responsibilities include enforcement of City Ordinances pertaining to animal control, including
Chapter 6.20 et. seq.
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2.

The purpose of this Affidavit is to provide information regarding my investigation

of incidents involving Sam Munkhoff and his pit bull dog that went by the name, "Bo." The
incidents, and my investigation thereof, span from November, 2012, to August, 2013. Thus, I have
personal knowledge of the incidents that are discussed in the reports attached hereto.
3.

On November 26, 2012, I was dispatched to the area of 1314 E. Maple Avenue, Coeur

d' Alene, Idaho, with regard to a report of a vicious dog. I prepared a report with regard to this
incident, and it is known as Incident 12C38204. See Exhibit "A" attached hereto. In sum:
A.

When I arrived, I observed a male black and white pit bull. During my

investigation and response, I learned that the subject dog did not bite anyone. I also
observed the dog as being aggressive. Ultimately, I was able to subdue the dog with
assistance and take him to Kootenai Humane Society. I noted that the dog had a
collar with the name, "Bo Bo" on it, but no other identifying information ..
B.

On November 27, 2012, an individual named Sam Munkhoff called to report

his black and white pit bull was missing. Sam Munkhoff stated that he resided at
1109 E. Walnut Ave., Coeur d'Alene. During my interview with Sam Munkhoff,
he stated that the dog would be better contained at his parent's house located at 3810
Sutters Way, Coeur d'Alene, Idaho.
C.

I met Sam Munkhoff at the residence of his parents, Mark and Robin

Munkhoff. During my meeting, I inspected the property and determined that the
wooden fence surrounding the property would fall within the aggressive dog
requirements. I also declared that the pit bull "Bo" was an aggressive dog based on
my observations of the dog on November 26, 2012.
AFFIDAVIT OF OFFICER LAURIE DEUS - 2
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1.

Under City Ordinance No. 6.20.020, Animal Control Officers are

authorized to declare a dog as aggressive, dangerous or vicious, and this
determination is based on whether the dog has displayed threatening behavior
at other times, whether the dog has caused physical injury at other times, the
circumstances surrounding the incident, the officer's observations, the owner
and/or custodian's ability to control the subject dog, and any other
information relevant to a reasonable determination regarding whether the dog
poses a potential threat to public health or safety. See Exhibit "B" attached
hereto.
2.

Based on my observations and the statements of Sam Munkhoff, I

determined that the subject dog be declared aggressive. See Exhibit "C"
attached hereto.
D.

I then provided Sam Munkhoff paperwork associated with declaring a dog

aggressive. Sam Munkhoff signed the declaration form where the subject dog was
declared aggressive.

See Exhibit "C." I gave Sam Munkhoff a copy of the

declaration form along with a two page owner/custodian's responsibility sheet which
is City Ordinance No. 6.20.030. See Exhibit "B." I then verbally explained all of the
requirements to Sam Munkhoff underlining specific provisions including sections
pertaining to Beware of Dog signs that are required and a muzzle requirement if the
dog is off the property.
E.

While I was speaking with Sam Munkhoff, his father Mark Munkhoff arrived

at his residence. I asked Mark Munkhoff ifhe agreed to contain the subject dog "and
AFFIDAVIT OF OFFICER LAURIE DEUS - 3
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he said 'yes, that the dog is part of the family,' and that he agrees to follow the
requirements as I explained them to him." The requirements that I explained to Mark
Munkhoff are those set forth in City Ordinance No. 6.20.030.
F.

Sam Munkhoff and Mark Munkhoff accepted the declaration that the subject

dog was aggressive under City Code. There was not an appeal of this determination.
G.

On December 5, 2012, I attempted to contact Sam Munkhoff and/or his

parents at 3810 Sutters Way, Coeur d' Alene, Idaho, to determine if they were
following the requirements of City Ordinance No. 6.20.030. I drove to the subject
residence to see if "Beware of Dog" signs were prominently placed on the fence
surrounding the property, as required under the subject Ordinance. I did not observe
any signs and no one was home. I left a card asking them to contact me.
H.

After having not received contact, I then called Sam Munkhoff on Dec(llllber

6, 2012. Sam Munkhoff informed me that he was in southern California and had
taken the subject dog with him. I asked Sam Munkhoff why he did not contact me
about taking the dog out of the City as he was required to do per City Ordinance No.
6.20.030. Sam Munkhoff said he did not know, but that it was his intent to find work
in California and stay there. I specifically told Sam Munkhoffthat ifhe returned to
Coeur d' Alene with the subject dog, even for a visit, he would be required to contact
me. Sam Munkhoff stated that he understood and he would contact me ifhe returned
to Coeur d'Alene with the subject dog.
4.

On April 30, 2013, I received a report of a dog bite that occurred on April 29, 2013,

at or near 3841 N. Sutters Way, Coeur d'Alene, Idaho. A report of the dog bite was prepared by
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Officer Gilbertson, and was provided to me for review. Attached hereto as Exhibit "D" to this
Affidavit is Incident Report 13C12121. I reviewed this report and relied on it as part of my
investigation of the April 29 th incident.
Therein, Officer Gilbertson recounted the facts underlying the dog bite, that the subject dog
was a pit bull, and that the owner of said dog was Sam Munkhoff. Further, Officer Gilbertson
determined that the subject dog had previously been declared aggressive, and that based on her
observations and the information she received during her investigation she declared the dog
dangerous under City Ordinance No. 6.20.040. See Exhibit "B." Officer Gilbertson informed Sam
Munkhoff of her decision and the basis for her decision. She issued a Notice of Declaration. See
Exhibit "E." Later, Officer Gilbertson went to 3810 Sutters Way, Coeurd' Alene, to follow up with
Sam Munkhoff and provide him with the written notice declaring the subject dog dangerous. He was
not present but Officer Gilbertson was able to speak with Mark Munkhoff. Officer Gilbertson
informed Mark Munkhoff that the dog was being declared dangerous, and she asked Mark Munkhoff
for the whereabouts of Sam Munkhoff and the subject dog. Mark Munkhoff stated that he did not
know where his son was and that the dog was not allowed on his property. Later, Officer Gilbertson
spoke with Sam Munkhoff on the telephone. Sam Munkhoff said he was in Spokane Valley with
the subject dog.
A.

On April 30, 2013, I reviewed Officer Gilbertson's report and followed up.

I went to 3810 Sutters Way, Coeur d' Alene, Idaho, to meet with either Mark
Munkhoff or Sam Munkhoff. Neither were there. I phoned Mark Munkhoff and he
said that the subject dog was no longer allowed to be at his residence.

AFFIDAVIT OF OFFICER LAURIE DEUS - 5

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

72 of 484

B.

On April 30, 2013, I phoned Sam Munkhoff and he said that he was staying

in Spokane Valley, Washington with his dog. I explained to him in detail City Code
No. 6.20.040, and read segments to him. Sam Munkhoff said he was going to move
to California or North Dakota, and that he was going to take the dog with him. I told
him that I needed to meet with him in person to provide him information regarding
City Code No. 6.20.040.
C.

From May 1, 2013, through May 3, 2013, I placed several calls and left

messages to Sam Munkhoff without response. I also drove to 3810 Sutters Way,
Coeur d' Alene, Idaho, but no one was there. On May 3, 2013, I spoke on the phone
with Mark Munkhoff and was told that he had no idea where Sam Munkhoff and the
dog were at, and that the dog was not allowed on his property. It is my understanding
that Officer Gilbertson also made several attempts to contact Sam Munkhoff and
Mark Munkhoff without response.
5.

It is noted that at no time prior to April 29, 2013, did Sam Munkhoff ever contact

Animal Control or myself to inform me that he was back in Coeur d'Alene with the
subject dog as he was required to do.
6.

On July 31, 2013, I was dispatched to follow up on a dog bite incident that occurred
on July 30, 2013, near 3826 Sutters Way, Coeur d'Alene, Idaho. A report of this
incident is attached hereto as Exhibit "F" to this Affidavit. In sum, the dog at issue
in this incident was "Bo." In sum:
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A.

On July 31, 2013, I was informed per dispatch that the subject dog"Bo,"
owned by Sam Munkhoff, bit Klaus Kummerling. I was also informed that
following the attack, Sam Munkhoff immediately left with the dog.

B.

I attempted to contact Sam Munkhoff and his parents at 3810 Sutters Way,
Coeur d' Alene, Idaho. When I arrived, I heard dogs barking from within and
a male's voice. There was no answer. I left my card and asked that they call.

C.

On July 31, 2013, I spoke with Mark Munkhoff. Mark Munkhoff was not
certain of the whereabouts of Sam Munkhoff or the subject dog, but that they
could be at the Motel 6 on Government Way.

D.

During my investigation, I met Robyn Munkhoff, Sam's mother. Robyn
Munkhoff called Sam Munkhoff on his cell phone and he confirmed that he
and the subject dog were at Motel 6. I then met with Sam Munkhoff and
explained that the dog would be declared vicious under City Ordinance No.
6.20.050. See Exhibit "B." I explained the requirements of said Ordinance,
and that either the dog would have to be removed from City jurisdiction and
the location would have to be provided to City authorities so that the
appropriate jurisdiction could be notified that the subject dog had been
declared vicious, or the dog would have to be euthanized. Sam Munkhoffhad
the subject dog euthanized.

E.

Sam Munkhoff was cited for failing to comply with Chapter 6 of the City
Code. See Exhibit "G."
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F.

Atno time prior to the July 30, 2013, incident did either Sam, Robyn or Mark
Munkhoff inform me or any officer of the City of Coeur d' Alene Police
Department that the subject dog had returned to Coeur d'Alene.

7.

All protocols and requirements of City Ordinance 6.20, et. seq., were complied with
from November, 2012, through the date and time that the subject dog was
euthanized.

Moreover, it is worth repeating that following the April 29, 2013,

incident, the City was led to believe that Sam Munkhoffwas not residing within the
limits of the City of Coeur d'Alene with the subject dog, and moreover neither Sam,
Mark nor Robyn Munkhoff informed anyone at Animal Control or the City of Coeur
d' Alene Police Department that the subject dog returned to the City of Coeur d'
Alene, as required.
Further your Affiant Saith Not.
DATED this

5"°

day of

C/ IQ,,· /
By:-,,F---'<1---=--=--=c.....::__ _ _ __
Of cer Laune Deus
Animal Control
Coeur d'Alene Police Department
City of Coeur d' Alene

Subscribed and sworn to before me this

LVNDA KLOPATEK

NOl'ARY PVBUC
&TAB or 1DA110

5

day o f ~ ' 2016.

Nota Public for the State ofldaho
For the City of: ~#left.~ Ct,ullf'fy
My Commission Expires: .:, -11 -d~
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CERTIFICATE OF SERVING
I HEREBY CERTIFY that on this .>day of /'f/-,,.·C , 2016, I served a true and correct
copy of the foregoing AFFIDAVIT OF OFFICER LAURIE DEUS by the method described below
to:
Michael M. Parker
Powell Kuznetz & Parker
316 W. Boone
Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
Fax: 509 455-8522

- - ~ U.S. First class mail
/
Fax
___ Hand Delivery

Gary Amendola
Amendola Doty & Brumley
702 N. 4 th Street
Coeur d' Alene, Idaho 83 814
Fax: 208 765-1046

U.S. First class mail
--.7~Fax
___ Hand Delivery

~ .S. First class mail

Sam Munkhoff
3810 N. Sutters Way
Coeur d'Alene, Idaho 83814

- - - Fax

___ Hand Delivery

/ - - - - - -Michael Haman
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Coeur d'Alene Police
Report for CDA Incident 12C38204

Nature: ANIMAL VICIOUS

Address: 1314 E MAPLE A VE

Location: 82

COEUR D'ALENE ID 83814

Offense Codes: ANPR
How Received: T

Received By: K.PATCHETT

Agency: CDA

Responding Officers:
Responsible Officers: L.DEUS

Disposition: ACT 11/26/12

When Reported: 14:54:10 11/26/12

Occurred Between: 14:52:24 11/26/12 and 14:52:24 11/26/12

Assigned To:

Detail:

Status:

Date Assigned: **/**/**

Status Date: **/**/**

Due Date: **/**/**

Complainant: 479813
Last: TESONE

First: PHILLIP

DOB:

Mid: AUGUST

Dr Lie:

Race:

Sex: M

Address: 1314 E MAPLE AVE

Phone: (208)704-1696

City: COEUR D'ALENE, ID 83814

Offense Codes
Reported: ANPR Animal Problem

Observed:

Additional Offense: ANPR Animal Problem

Circumstances
VIPR VIPR EVIDENCE STORAGE - CDAPD

Responding Officers:

Unit:

L.DEUS

K251

I.WILHELM

K81

Responsible Officer: L .DEUS

Agency: CDA

Received By: K.PATCHETT

Last Radio Log: **:**:** **/**/**
Clearance: 10 ANIMAL CONTAINMENT

How Received: T Telephone
When Reported: 14:54:10 11/26/12

Disposition: ACT Date: 11/26/12

Judicial Status:

Occurred between: 14:52:24 11/26/12
and: 14:52:24 11/26/12

Misc Entry:
Modus Operandi:

Description :

Method:

Involvements
Date

Type

Description

08/01/13

Law Incident

ANIMAL BITE 13C24075

RELATED INCIDENT

11/29/12

Name

TRAPP, LAVELLA

WITNESS

"Printed on "O 1/23/14

EXHIBIT
Klaus Kummerling, etal vs Mark Munkhoff, etal
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Report for CDA Incident 12C38204

11/29/12

Name

TRAPP, RAVEN

WITNESS

11/28/12

Name

HAHN, CAROLINE FERN

WITNESS

11/28/12

Name

HELAL, SHELLY ANN

WITNESS

11/28/12

Name

MUNKHOFF, MARK JOSEPH

DOG'S CUSTODIAN

11/28/12

Name

MUNKHOFF, SAMUEL ARTHUR

DOG OWNER

11/26/12

Name

TESONE, PHILLIP AUGUST

Complainant

11/29/12

Citation

CV6962

CITED

11/26/12

Cad Call

14:54: IO 11/26/12 ANIMAL VICIOUS

Initiating Call

11/28/12

Interview

OLD PET

PET INFO

Narrative
11 2612

-

K251

Animal

Control

I was dispatched to a vicious dog call to the area of 1314 E Maple Avenue. I
arrived at 1515 hours, driving slowly east on Maple past the above address. A
male came out to the street and pointed behind the house, stating the dog is in
the alley.
I drove down the alley and immediately saw the dog - an intact male black and
white Pit Bull with a red collar. I stopped the truck and began to open the
door, talking nicely to the dog through my open window, offering a treat. He
lunged at me with all his weight on his front legs, barking in a threatening
manner. I immediately got back into my truck, still talking to him through the
window. The male leaned over the top of his six foot wooden fence and said,
"See? He's mean!". I had to agree with him.
I asked him if he was Phillip Tesone, the person who called and he said yes.
Phil said the dog showed up several hours ago (unknown exact time) and wouldn't
leave. At one point, Phil stated he had attempted to get into his truck, which
was parked in the alley, but the dog chased him back into his fenced yard. The
dog seemed to not want to leave this area in the alley. He said he would
occasionally wander to the front of the house or over to Birch Avenue to the
south, but then come right back and bark at his fence.
The
was

entire time he and I were talking the dog ran back and forth between us ( I
still in my truck and he was behind his fence) and barked at us nonstop.

At this point, a female stood up on the other side of the fence (the fence is a
shared fence for 1314 & 1318 E Maple Avenue - a duplex). I recognized her as
Shelly Helal. Shelly has contained many dogs in the past and it turns out Phil
is her child's teacher and she was at his house, picking up her child. When her
head appeared over the fence, the dog lunged at the fence, barking at her.
At one point, I drove to the house behind the alley - 1313 E Birch Avenue thinking possibly the dog lived there and two young juveniles, later identified
as Raven Trapp and her cousin Jordan Denham, walked toward me from across Birch.
They said they live at 1313, but the dog was not theirs. They said he chased
them earlier today. I told them to be careful and not approach him.
I drove back to the alley and called Officer L. Morgan (K52) on his cell. He
appeared to be available on my MDC and at this point, I felt I needed
assistance. He was available but was at the PD and said he would send Officer

J.
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Wilhelm

(K81)

instead as

he

was

closer

to my location.

K81 arrived a few minutes later and parked behind me in the alley. By now, the
dog had climbed up on top of a red convertible parked in the alley and was
standing on top of the fabric roof, barking at anyone he could see. As K81
attempted to step out of his patrol car, the dog leaped off the car and charged
toward him. As long as anyone said, "NO!" or any other loud command to the dog,
he would back off a bit, but continue barking and lunging.
K81 and I stood and tried to decide what to do. I told him if I could somehow
get the dog cornered, say, in a garage, I could at tempt to use my catch pole. No
one was willing to allow the dog into their garage and the alley way had no
other means of cornering him. The biggest concern was that we could not leave
the dog there to terrorize or possibly hurt someone. This location is about two
blocks north of Lakes Middle School and there was a concern he would hurt a
child walking home from school.
We discussed using pepper spray, but I was concerned it may aggravate the dog
more and cause him to get more aggressive. We still had our OC containers poised
in case he changed his behavior and attacked us.
K81 called Lt. Brainard (Kll). At this point, it seemed the only option was to
to see if he could use extreme force to solve the situation. Lt. Brainard said
that unless the dog attacked one of use, he could not use his weapon. I then
asked if using the Tazer would be allowed. It was agreed that we could attempt
this strategy.
By now it was dark so we parked our vehicles in a way that would shine our
headlights on the dog. We were able to entice him with treats enough to get him
close enough for K81 to Tazer him. It worked, but when the prongs hit him, he
let out a yelp and ran off into the darkness, to the south, through backyards.
Suddenly, we heard a voice shout "He's on our front porch! " . We drove to the
house at 1313 E Birch and the dog was standing on their front stoop with his
head hanging down, very subdued. I approached him slowly, and after one growl,
he allowed me to slip the catch pole loop over his head and tighten it just
enough so it would not slip off.
I walked him slowly to the
placed him in the crate. I
to KHS.

truck and K81 and I lifted him into the truck and
removed the catch pole from him and transported him

I arrived at KHS at 1720 hours. I had called ahead and Mary Powell, the dog
technician, met me and we carried the crate with the dog inside it into the
shelter to an open kennel. As we carefully enticed him out of the crate, I
scanned him for a microchip and found none. He had on a red collar and we
removed it to read the faded writing on it. It said, "Bo Bo", but there was no
other legible writing to help identify his owner. Mary then carefully removed
the remaining prong from the Tazer that was still attached to his left ribcage
area.
I
I

entered his information into FI 171925 and left citation CV6962 for his
forgot to take his photo, so returned the next morning and did that.

112712
Samual Munkhoff

called

dispatch to

report

his

black and

white pit

owner.

bull missing
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(12C35298). Sam lives at 1109 E Walnut Avenue, so the location made sense. I
called Sam and asked him to tell me what happened. He stated the dog went
missing yesterday "sometime". He said he was at work and when he returned home,
his roommates told him the dog had been gone all day. Then he stated that when
the dog had gotten out a few times in the past, he usually returned home.
That statement concerned me. I then told him what had happened. He sounded
shocked and said the dog has gone to school with his mother, who is a teacher,
and has visited her 1st grade classroom. I was a bit surprised by this after
having witnessed the dog's behavior. I told him I didn't disbelieve him, but
based on what I and several other people witnessed, the dog behaves aggressively
when he is out at large.
I told Sam I would need to meet him at his house to inspect where the dog would
be contained because I would be declaring Bo aggressive. He said he has a fenced
yard with gate issues, but would purchase padlocks to keep them locked. Then he
said it may be better if the dog stayed at his parents' house.
We agreed to meet at 3810 Sutter' s Way, the home of his parents, Mark and Robyn
Munkhoff. I met Sam there at 1530 hours. A young man came out onto the porch and
I asked if he was Sam Munkhoff. He verbally stated that he was.
I saw there is a sturdy six foot wooden fence, surrounding the entire property,
which falls within the aggressive dog requirements. I gave Sam all the necessary
paperwork associated with declaring a dog aggressive. He signed the Declaration
form ( loaded into Viper), I gave him his copy along with the two page owner's
responsibility sheet - 6. 20. 030. I verbally explained it all to him, underlining
specific sections - focusing on the Beware of Dog signage required and the
muzzle required if the dog is off their property. As we were talking on the
porch, his dad arrived home in his car.
I walked toward him and he verbally stated he is Mark Munkhoff, that this is his
residence and that Sam had told him what had happened. I asked him if he agreed
to contain the dog and he said yes, that the dog is part of the family, and that
he agrees to follow the requirements as I explained them to him. The three of us
discussed the possibility of having Bo neutered. Mark was in full agreement that
this would be a good idea, but Sam was reluctant. I stated that having him
neutered is not a requirement at this stage, but may be required if any further
issues arise.
They were unable to claim Bo today and will pick him up tomorrow, understanding
they will most likely be charged an additional day of impound fees at KHS. I
told Sam there would be impound fees to pay, along with a rabies vaccination and
city license. Also that he would be signing a citation for his dog running at
large. He stated that he understood.
I left my business card with both Sam and Mark and told them I would be
following up, making sure they follow the requirements and told them to call me
if they had any questions.
112812
While I was at KHS for other reasons, Sam walked in to claim Bo. Several staff
members immediately said to him "get him neutered!" and Sam said that he and his
parents had a long talk last evening and he agreed to have the dog neutered as
part of the agreement to have him live there. Mary took Bo back to be rabies
vaccinated. Sam then paid all his fees, presented his driver's license as ID,
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signed the

citation and

took his

copy.

I updated the FI to Old Pet . I will follow up with both Sam and his
be sure they are following the aggressive dog owner's requirements.

parents to

120512
I attempted to make contact with Sam or his parents at 3810 Sutters Way. I drove
by to make sure they had the "Beware of Dog" signs prominently placed on their
fence or the house and didn't see any. No one was home, so I left a card with a
request to contact me.
120612
No one contacted me, so at noon today, I called Sam on his cell phone. He told
me he was in southern California - Long Beach - in a hotel with the dog. I asked
why he hadn't contacted me about taking the dog out of the city as the printed
copy of the requirements that I gave to him, states he is to do so. He said he
didn't know. He said he will be trying to find a job in CA and stay there. I
told him that if in any case, the dog returns to the city - even for a visit he is to contact me. He stated he understood and said he would.
L . De u s

Supplement
Incident Number: 12C38204 Nature: ANIMAL VICIOUS Incident Date: 18:54:43 11/28/2012
Name: I.WILHELM Date: 13 :35:09 11/28/201 2
J.WILHELM K81
I was dispatched to
aggressive dog.

assist Animal

Control Officer Laurie Deus

for

a

report

of an

I arrived on scene in the alley south of the residence located at 1314 E. Maple.
I met with Officer Deus. She stated she was unable to detain, control or calm a
dog in the alley.
I observed a male dog, most likely Pit Bull breed. The dog was standing on top
of a red car while barking and acting very aggressive. As I exited my vehicle to
evaluate the situation, the dog lunged at me and 'bared' his teeth. I reached
for my 'pepper spray' container and backed up slowly.
Officer Deus and I were unsure of the proper course of action due to the
aggressive nature of the animal and the location of the incident. There was a
male, later identified as Phillip Tesone, standing behind a fence nearby . He
attempted to open a gate from his yard to the alley. The dog jumped off the
vehicle and 'attacked' the gate in an effort to 'get at' the male. The dog
quickly jumped back onto the car and repeated the above mentioned behavior.
It was determined Law Enforcement action may have to be taken. We determined
O. C. spray may not have been advisable due to the aggressive and angry nature of
the animal.
Officer Deus used 'dog treats' to lure the animal off the vehicle. After eating
the treats, the dog immediately returned to the aforementioned behavior.
I received supervisor approval to take action. I used my 'Taser" device in an
effort to subdue the dog. A single deployment was used. The dog quickly broke
free of the Taser probe and ran a short distance. He was located nearby and
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Chapter 6.20
DANGEROUS ANIMALS
6.20.010: AUTHORITY TO IMPOUND OR DESTROY ANIMALS POSING AN
IMMEDIATE THREAT:
Animal control officers are authorized to impound or destroy, if necessary, any animal that the
officer reasonably believes is about to attack or is attacking a person or domestic animal or
otherwise poses an immediate threat to public health or safety. (Ord. 3383 §2, 2010)

6.20.020: AUTHORITY TO CLASSIFY AND IMPOUND AGGRESSIVE,
DANGEROUS OR VICIOUS DOGS:

EXHIBIT
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A. Animal control officers are authorized to declare dogs as aggressive, dangerous or vicious.
In determining whether a dog is aggressive, dangerous or vicious, the animal control officer
will be guided by the following:
1. Whether the dog meets the definition of aggressive, dangerous or vicious;
2. Whether the dog has displayed threatening behavior at other times;
3. Whether the dog has caused physical injury at other times;
4. The circumstances surrounding the incident;
5. The officer's observations and reports about the dog's upbringing, training, and the
owner's or custodian's control of the dog; and
6. Any other information relevant to a reasonable determination the dog poses a potential
threat to public health or safety.

B. At the time of declaring the dog aggressive, dangerous or vicious the animal control officer
must impound the animal, at the owner's expense, if the dog:
1. Is declared vicious;
2. Is running at large; or
3. Cannot be housed and maintained by the owner or custodian as required by this chapter.

C. The animal control officer will make reasonable attempts to contact the owner or custodian
of any dog declared aggressive, dangerous or vicious, and provide written notification of
the declaration along with the requirements for keeping such dogs. The owner or custodian
of the dog at the time of written notification may elect to:
1. Appeal the declaration by requesting a hearing as allowed by chapter 6.35 of this title;
2. Accept the declaration, and if the dog was declared aggressive or dangerous, agree to
meet the requirements for keeping the dog set out in this chapter; or
3. Surrender and quitclaim the dog to the city.

D. It is unlawful for the owner or custodian of any dog declared aggressive, dangerous or
vicious to keep or maintain such dog contrary to the provisions of this chapter.
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E. An impounded dog that has been declared aggressive, dangerous or vicious will be held for
ten (10) business days before disposal as authorized by chapter 6.25 of this title unless:
1. The declaration has been appealed and the owner or custodian has paid any incurred
veterinary and other costs and impound fees and has prepaid impound fees through the
date of the hearing; or
2. The owner or custodian of a dog declared aggressive or dangerous has contacted
animal control, paid any incurred impound fees and veterinary and other costs, and
prepaid any additional expected impound fees and made arrangements to redeem the
dog within an additional fourteen (14) days. To redeem the dog, the owner or custodian
must provide proof that they can house and maintain the dog as required by this chapter.

F. Any person may request, in writing, that a dog be declared aggressive, dangerous or
vicious. Complaining parties must be forthcoming with their testimony including the signing
of a witness statement or citation or providing sworn testimony. All written complaints will
be investigated and both complaining party and the dog's owner or custodian will be
advised of the outcome of the investigation. (Ord. 3388 §2, 2010)

6.20.030: AGGRESSIVE DOGS:

A. All dogs declared aggressive must be quartered and/or restrained as follows:
1. All or a portion of the owner or custodian's property must be fenced with a fence of
sufficient strength and height to prevent the dog from leaving the enclosed area. The dog
must not be allowed into unfenced areas of the property without being restrained as
provided in subsection A4 of this section;
2. The aggressive dog must be humanely confined in a secure enclosure, such as a home
or a kennel inside the required fence. The secure enclosure may not share common
fencing with the required fence or interfere with the public's legal access to the property
and must be of sufficient strength and height to keep the dog within the enclosure;
3. Under no circumstances may an aggressive dog be left unattended on a chain, cable,
trolley or other tether;
4. The owner or custodian shall not allow the aggressive dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and muzzled
in such a manner as to prevent it from biting or injuring any person, and restrained by a
leash of adequate strength to control the dog; and
5. The owner or custodian of an aggressive dog must place a sign in a prominent place that
is visible from the street or sidewalk on the owner's or custodian's property indicating that
Klaus Kummerling, etal vs Mark Munkhoff, etal
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there is an aggressive dog on the property. A similar sign must be posted on the dog's
secure enclosure.

B. In addition to the quartering and restraint requirements the owner or custodian must:
1. Immediately notify animal control if the dog is running at large or has attacked a person
or domestic animal; and
2. Notify animal control within three (3) days if the dog is moved to a different address or if
the dog has a new owner or custodian. The name, address and telephone number of the
new owner/custodian must also be provided.

C. If the animal control officer is informed or finds that the owner or custodian of the aggressive
dog has violated any of the duties and responsibilities placed upon the owner or custodian,
the animal control officer may, after written notice mailed, return receipt requested , or
personal service, impose additional restrictions on the owner or custodian of the dog
including:
1. Attendance at responsible ownership and/or dog management/training classes; and/or
2. Sterilization of the animal; and/or
3. Purchase of a general liability insurance policy of at least five hundred thousand dollars
($500,000.00) insuring the owner or custodian for any damage or personal injury which
may be caused by the dog, which names the city as an additional insured. The policy
must provide thirty (30) day advance notice to the city prior to lapse or cancellation;
and/or
4. Additional requirements as to the size, construction and design of the secure enclosure,
including, but not limited to, requiring a double security gate or concrete floor; and/or
5. Forfeiture of the dog.

D. The owner or custodian may appeal any additional restrictions placed on the dog by
following the requirements contained in chapter 6.35 of this title.

E. An owner or custodian may request that the declaration of aggressiveness be removed after
two (2) years without incident if:
1. The animal has been sterilized; and
2. The owner or custodian and the dog have satisfactorily completed an approved pet
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ownership and/or animal management/training program. (Ord. 3383 §2, 2010)

6.20.040: DANGEROUS DOGS:

A. All dogs declared dangerous must be quartered and/or restrained as follows:
1. All or a portion of the owner or custodian's property must be fenced with a fence of
sufficient strength and height to prevent the dog from leaving the enclosed area. The
fence must have a double security gate. The dog must not be allowed into unfenced
areas of the property without being restrained as provided in subsection A4 of this
section;
2. The dangerous dog must be humanely confined in a secure enclosure, such as a home
or a kennel inside the required fence. The secure enclosure may not share common
fencing with the required fence or interfere with the public's legal access to the property
and must be of sufficient strength and height to keep the dog within the enclosure. An
outside secure enclosure shall be a minimum of five feet (5') wide, ten feet (10') long and
five feet (5') in height above grade, and with a horizontal top covering the entire
enclosure, all to be at least 9-gauge chainlink fencing with necessary steel supporting
posts. To prevent escape of the dog, the floor shall be at least three inches (3") of poured
concrete with the bottom edge of said fencing imbedded in the concrete or extending at
least one foot ( 1') below grade. The gate must be of the same material as the fencing, fit
closely and be securely locked. The enclosure must provide protection from the elements
for the dog;
3. Under no circumstances may a dangerous dog be left unattended on a chain, cable,
trolley or other tether;
4. The owner or custodian shall not allow the dangerous dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and muzzled
in such a manner as to prevent it from biting or injuring any person, and restrained by a
leash of adequate strength to control the dog; and
5. The owner or custodian of a dangerous dog must place a sign in a prominent place that
is visible from the street or sidewalk on the owner's or custodian's property indicating that
there is a dangerous dog on the property. A similar sign must be posted on the dog's
secure enclosure.

B. In addition to the quartering and restraint requirements the owner or custodian must:
1. Have the dog sterilized, photographed and microchipped or tattooed to identify it as a
dangerous dog within seven (7) days of the final declaration;
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2. Attend an approved responsible ownership and/or dog management/training course with
the dog within sixty (60) days of the final determination of dangerousness;
3. Immediately notify animal control if the dog is running at large or has attacked a person
or domestic animal;
4. Notify animal control within three (3) days if the dog is moved to a different address or if
the dog has a new owner or custodian. The name, address and telephone number of the
new owner/custodian must also be provided; and
5. Allow animal control officers to inspect the dog and its enclosure upon request and
produce, upon request, proof of compliance with all restrictions and conditions placed
upon the owner and/or custodian of the dog.

C. If the animal control officer is informed or finds that the owner or custodian of the dangerous
dog has violated any of the duties and responsibilities placed upon the owner or custodian,
the animal control officer may, after written notice mailed, return receipt requested, or
personal service, impose additional restrictions on the owner or custodian of the dog
including:
1. Purchase of a general liability insurance policy of at least five hundred thousand dollars
($500,000.00) insuring the owner or custodian for any damage or personal injury which
may be caused by the dog, which names the city as an additional insured. The policy
must provide thirty (30) day advance notice to the city prior to lapse or cancellation;
and/or
2. Additional requirements as to the size, construction and design of the secure enclosure,
or required fencing; and/or
3. Forfeiture of the dog.
The owner or custodian may appeal any additional restrictions placed on the dog by
following the requirements contained in chapter 6.35 of this title. (Ord. 3383 §2, 2010)

6.20.050: VICIOUS DOGS:

A. It is unlawful for any person to own, keep, possess, or maintain a dog within the city limits
that has been declared vicious under this title or under similar provisions in any other
jurisdiction.

B. Upon a final determination that the dog is vicious, the owner or custodian must:
Klaus Kummerling, etal vs Mark Munkhoff, etal
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1 . Provide the city with the name, address and telephone number of the place where the
dog will be quartered so that the city can notify the appropriate jurisdiction that a vicious
dog has moved into their area;
2. Pay any accrued costs and fees including the cost of having the dog microchipped
and/or tattooed with identifying marks; and
3. Immediately remove the dog from the city.

C. If arrangements have not been made to pay any accrued costs and fees and move the dog
within five (5) business days after the final determination of viciousness, the dog will be
euthanized.

D. Any dog found running at large that has previously been declared vicious will be euthanized
upon a final determination that the dog found running at large is the dog that was declared
vicious. The presence of a microchip or an identifying tattoo will be conclusive proof that
the dog was previously declared vicious. (Ord. 3383 §2, 2010)
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Coeur d'Alene Police Department
Animal Control Division
3818 Schreiber Way
Coeur d'Alene, Idaho 83815
(208) 769-2320

Notice of Declaration
Date:

/_J____; cJ...7 I i "'?:>..,. .

Animal Ow_.s Name:

Pct..u~L~'Address:
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Dog breed and name (if known):
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Phone:

.
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<i 5 )S'/\p r-f- £ .c/l ._d

This is to advise you pursuant the Coeur d' Alene Municipal Code Section 6.20.020
referencing "Dangerous Animals", your dog is hereby declared:

\ is.20.030 Aggressive Dog D 6.20.040 Dangerous Dog D 6.20.050 Vicious Dog
and will be treated as a dangerous animal this date henceforth.
Filing of Appeal: The owner or custodian of any dog declared aggressive, dangerous
or vicious may appeal this declaration. Any appeal must be in writing and received by
the City Clerk's office within ten (10) business days of the decision from which the
appeal is taken. If mailed, the decision shall be deemed received five (5) calendar days
after the date of mailing. M.C. 6.35.050 & 6.35.060.

The Coeur d'Alene City Clerk can be contacted at 710 E. Mullan Ave., Coeur d'Alene,
Idaho, 83814.
,,

\

~

~

,l(.x1

//-:l, -~ I~
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Animal Control Officer Signature

,,

Date

-~

d4¾vi Vt'vvw1tkL~

Animal Owner Signature
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Coeur d'Alene Police
Report for CDA Incident 13C12121

Address: 3841 N SUTTERS WAY

Nature: ANIMAL BITE
Location: 83

COEUR D'ALENE ID 83815

Offense Codes: ANPR
Received By: J.KEYES

Agency: CDA

How Received: 9

Responding Officers:
Disposition: ACT 04/29/13

Responsible Officers: M.GILBERTSON
When Reported: 14:13:33 04/29/13

Occurred Between: 14:12:14 04/29/13 and 14:12:18 04/29/13

Assigned To:

Detail:

Date Assigned: **/**/**
Due Date: **/**/**

Status Date: **/**/**

Status:
Complainant: 9690
Last: SMITH

First: GREGORY

DOB:

Mid: TODD

Dr Lie: CA115654B

Race: W

Sex: M

Address: 2139 E MOUNTAIN VISTA DR
City: COEUR D'ALENE, ID 83815

Phone: (208)277-5961

Offense Codes
Reported: ANPR Animal Problem

Observed:

Additional Offense: ANPR Animal Problem

Circumstances
Responding Officers:

Unit:

M.GILBERTSON

K250

Responsible Officer: M.GILBERTSON

Agency: CDA

Received By: J.KEYES

Last Radio Log: **:**:** **/**/**
Clearance: 2 CITATION

How Received: 9 911 Line
When Reported: 14:13:33 04/29/13

Disposition: ACT Date: 04/29/13
Occurred between: 14:12:14 04/29/13
and: 14:12:18 04/29/13

Judicial Status:
Misc Entry:
Modus Operandi:

Description :

Method:

Involvements
Date

Type

Description

08/01/13

Law Incident

ANIMAL BITE 13C24075

RELATED INCIDENT

04/29/13

Name

SMITH, GREGORY TODD

Complainant

04/29/13

Name

MUNKHOFF, MARK JOSEPH

OFFENDER

04/29/13

Name

MUNKHOFF, SAMUEL ARTHUR

OFFENDER
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04/29/13

Name

SCHJOLBERG, MICHAEL WAKTER

MENTIONED

04/29/13

Citation

CV7157

CITED

04/29/13

Citation

CV7158

CITED

04/29/13

Cad Call

14:13:33 04/29/13 ANIMAL BITE

Initiating Call

Narrative
ANIMAL
1.

INCIDENT

DESCRIPTION:

2.

ANATOMICAL

3.

SINGLE

4.

WAS

5.

PREVIOUS

OR

Dog Bite

OF BITE (S):

MULTIPLE BITE (S):

ANIMAL

6. PREMISES
Way

SITE

PROVOKED

HISTORY OF

BITE

Left

ankle

single

IN ANY WAY.
BITING:

LOCATION AND

IF

SO,

HOW:

No

Yes

EXACT LOCATION WHERE

INCIDENT OCCURRED:

7. ANIMAL INVOLVED ( SPECIES, Canine BREED, pit Bull
chest SIZE, Large SEX, Male AGE): 1 year
old
ANIMAL'S NAME IF AVAILABLE: Bo
8.

ANIMALS

9.

CURRENT

CONDITION

(

ILL,

HEALTHY,

INJURED ETC.):

RABIES VACCINATION AND VETERINARIAN:
DATE OF VACCINATION: 11/28/2012
EXPIRATION DATE:
11/28/2013

10.

LICENSE

INFORMATION:

11.

CURRENT LOCATION

12.

PARENT

13.

NARRATIVE:

OF ANIMAL:

OR GUARDIAN

On 04/29/2013,
bite.

I

was

Issued

11/28/2012
with

OF VICTIM,

dispatched

to

owner

Black

N.

Sutters

with white on

Appears healthy

Kootenai

Expires
in

COLOR,

3841

Humane

11/28/2013

Society

#4888

Spokane Valley

IF JUVENILE:

3841

N.

Sutters

Way

in reference

to

a

animal

Upon arrival I spoke with reporting party Gregory Smith. He said while running
on Shaddock Lane towards Copper Drive. He noticed out of the corner of his eye
two big dogs running towards him from Miners Loop. He said the dog's kept
running towards him so he stopped.
The black Pit Bull lunged at him growling and barking. He jumped up in the air
and at that moment the dog bit him on the left ankle leave a puncture wound
above ankle. He jumped over the nearest fence to get away from the dog causing
scratches on his left leg behind the knee and back. The brown dog was close by
but did nothing.
He ran back to his house and jumped into his truck and drove back to where he
had last seen the dog's. He spotted them running in the yard of 3 789 Miners
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Loop. At that moment a older male walked out the front door of his residence and
the black Pit Bull charged at him causing him to go back in house and close the
door. The brown dog remained in the yard.
By that time Gregory was sitting in front of 3789 Miners Loop in his truck.
Gregory yelled at the dog and it turned and stared to charge towards him. He
drove a short distance and noticed a woman showed up and put the brown dog in
her vehicle and left. No long after, a male in a white truck showed up and put
the Pit Bull in his truck.
After containing the dog in the
to him. Gregory said he was not
the bite wound himself. I asked
said yes. He was more concerned
if it was one of them it could
and pick up his children.

truck the
going to
him if he
about the
have been

male talked to Gregory and apologized
seek medical. He is going to clean up
was current on his tetanus shot and he
young children in the neighborhood and
a lot worse. Gregory said he had to go

After Gregory left I spoke with the Pit Bull's owner verbally identified as Sam
Munkoff.
I asked if
Mark knew his dog was out. He said his neighbor came
banging on the door and she had a Boxer dog with her. She recognized the dog as
his mother's dog. She told him two dog's were running at large on Miners Loop.
She caught the Boxer and brought it back. The Pit Bull was still at large on
Miner's Loop along with a man in a black SUV.
He jumped in his truck and drove around until he found his dog. The man in the
SUV told him he was bit by the black Pit Bull while he was on his run. Sam
contained his dog Bo in the truck and waited for animal control.
I looked up Sam Munkoff in Spillman and found his
Aggressive by L. Deus on 11-26-12 case# 12C38204.

dog Bo

was Declared

I followed Sam back to his residence were he contained Bo in the house. I told
him he was going to be for Animals Running and Large and Animals Attacking
Biting or Chasing. I asked him for his drivers license. I completed the citation
with the information. He signed the citation. I returned his driver's license
along with a copy of the citation.
I
a

asked Sam if he ever received a copy of the rules and regulations
dog declared aggressive, he said no. I gave him a copy.

for

keeping

I went to 3789 Miners Loop and knocked on the door. An older male answered.
( later verbally identified as Michael Schjolberg.) I introduced myself as animal
control and asked him if he had an incident with a dog today.
He said as he opened the front door, he saw a large black dog standing in front
of him growling and barking. He tried shooing the dog away and at the same time
backed through the front door and closed it.
After receiving this information
Sam and told him of my decision
I returned to 3810
identified as Mark
at Large and asked
his drivers license

I decided
and why.

to Declare Bo

Dangerous.

I

phoned

N. Sutter Way and met with the Boxer's owner. ( Later verbally
Munkoff.) I told him he was being cited for Animals Running
for his drivers License. He signed the citation. I returned
along with a copy of the citation .
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I told Mark I was also there to Declare Bo dangerous and asked if he knew where
Sam and Bo were. He said no and said Sam is absolutely not allowed to bring Bo
back to this house.
I phoned Sam and he said he is in Spokane Valley with Bo staying with a friend.
I informed him I was declaring Bo dangerous and needed to meet with him to sign
the paper work. He said he would be back in town tomorrow (Monday.)
He did not return to town on Monday. I left a note on the Notice of
Declaration for a Dangerous dog for L. Deus asking her to make sure Sam signs
it.

14 .

ANIMAL

CONTROL:

CDAPD A/C

15 .

PHOTOS

TAKEN?:

16 .

MEDICAL RELEASE FORM:

17 .

NOTICE

No PHOTOGRAPHER

OF QUARANTINE

ID:

No

None
ISSUED?:

Yes

Supplement
Incident Number: 13C12121 Nature: ANIMAL BITE Incident Date: 16:09:07 08/02/2013
Name: L.DEUS Date: 09:57:06 05/01/2013
K251

Supplement

Tues - 043013
I drove to 3810 Sutters Way to attempt to meet up with either Mark Munkhoff or
his son, Sam Munkhoff. K250 had requested I follow up and have either of them
sign the declaration form declaring Bo, Sam's pit bull dog, as dangerous. (Note:
I had declared Bo as aggressive 112712 when the dog had been running at large
and acting in a blatantly aggressive manner. At that time, I had met Sam at his
parents' house at the above address, had him sign the declaration form and
handed him the "owner's responsibility" paperwork - 6. 20. 030. His dad had
arrived home at that time and I read the requirements to him as well. Both men
were aware of what needed to be done to properly contain Bo.)
As I arrived at the residence a
brother, was pulling out of the
he didn't think Sam was allowed
could discuss the situation with

young male who identified himself to me as Sam's
driveway and said no one was home. He said that
back home and gave me his dad's cell phone so I
him.

I called Mark on his cell phone. He was VERY angry with Sam and told me that
last night, after the bite incident, he told Sam that he and the dog are not
allowed to stay at his house and that if the dog shows up he will shoot it! He
gave me Sam's cell phone.
I called and spoke to Sam and he said he and Bo are staying at a friend's house
in Spokane Valley and that Bo is "on lock down" in a kennel . I explained to him
in detail, actually reading him segments of the dangerous dog owner's
requirements, what he needs to do in order to keep Bo in CDA. He then said he is
planning to move to either CA or ND and would be taking Bo with him. I told him
that I would like to be able to contact the animal control agency in whichever
city he ended up living in so he would need to call us with the new address when
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the

time

comes.

He

said he

would .

I then said I needed to meet up with him to declare the dog as dangerous per
K250' s request and have him sign the paperwork. He agreed to call me when he was
back in town.
Wed There
mail.
night
could

050113
was no call from Sam, so I called him at 0900 hours and left him a voice
He returned my call at 1000 hours and said he stayed in the Valley last
with Bo and would return to his parents' house late tonight. He said we
meet tomorrow any time after 1300 hours and that he would call me.

Thurs - 050213
I drove to 3810 N Sutters Way in an attempt to meet up with Sam at 1500 hours.
No one was home. I called Sam and left a message for him to call me so we could
meet. At 1600 hours, I drove by one more time, again, no one answered the door.
Fri - 050313
One more attempt at meeting up with Sam at his parents' house proved futile. I
called Sam - no answer. I then called Mark one more time. Mark told me that he
did, indeed, see Sam the night after we spoke but Bo was not with him. In fact ,
he has not seen the dog since Sam left town with him after the bite. When I
asked him, he said that Sam is absolutely not allowed to move back in nor is he
allowed to bring Bo back even for a visit. He said he has no idea where Sam or
Bo are. I told him I would pass this all on to K250 and to expect to hear from
her this weekend when she is back on duty.
L.Deus

Supplement
Incident Number: 13C12121 Nature: ANIMAL BITE Incident Date: 08:48:36 08/01/2013
Name: M.GILBERTSON Date: 08:22:00 06/01/2013
A/C

Officer Gilbertson/K250

I have made several more attempts to contact Samuel Munkoff by phone by leaving
phone messages and a call back number along with stopping at 3810 Sutters Way
knocking on the door but no one answered. I also phoned Mark Munkoff and had to
leave a message and call back number. No one every contacted me back .
In the messages I left Samuel and Mark I did inform both of them I was declaring
Bo dangerous and needed to be contacted right away as to where Bo is at this
time.

Name Involvements:
OFFENDER: 469460
Last: MUNKHOFF
DOB:
Race: W

First: SAMUEL
Dr Lie

Sex: M

Phone: (208)215-1617

Mid: ARTHUR
Address: 3810 N SUTTERS WAY
City: COEUR D'ALENE, ID 83815

OFFENDER : 466061
Last: MUNKHOFF
DOB:
Race: U

First: MARK
Dr Lie:

Sex: M

Phone: (208)818-5761

Mid: JOSEPH
Address: 3810 N SUTTERS WAY
City: COEUR D'ALENE, ID 83815
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Coeur d'Alene Police Department
Animal Control Division
3818 Schreiber Way ·
Coeur d'Alene, Idaho 83815

(208) 769-2320

l~C (2_/?_/

Notice of Declaration
Date: DL/

,

a.9 t .?6( 3

Animal Owner's Name:

Address:

So.('(\. ,.}.12A-

-(Y\I....)~,

v< af---F

"3 '8 \O

City, State & Zip Code:

Phone:

Co~ v ,

Dog breed and name (if known):

(..'.2°'r) .;;;2 lS l lo ( 7

\) ?I \..e Ni~

_G--=-o___-___.P~1_,.\-__,_8?(____.._.._(

_ __ _ _ _ _ _ __
4{ (

This is to advise you pursuant the Coeur d'Alene Municipal Code Section 6.20.020
referencing "Dangerous Animals", your dog is hereby declared:

D 6.20.030 Aggressive Dog

p( 6.20.040 Dangerous Dog

D 6.20.050 Vicious Dog

and will be treated as a dangerous animal this date henceforth.
Filing of Appeal: The owner or custodian of any dog declared aggressive, dangerous
or vicious may appeal this declaration. Any appeal must be in writing and received by
the City Clerk's office within ten (1 0) business days of the decision from which the
appeal is taken. If mailed, the decision shall be deemed received five (5) calendar days
after the date of mailing. M.C. 6.35.050 & 6.35.060.

The Coeur d'Alene City Clerk can be contacted at 710 E. Mullan Ave., Coeur d'Alene,
Idaho, 83814.

Animal Control Officer Si9nature

Date
.,I

Animal Owner Signature
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Coeur d'Alene Police
Report for CDA Incident 13C24075

Nature: ANIMAL BITE
Location: 83

Address: 3826 N SUTTERS WAY
COEUR D'ALENE ID 83815

Offense Codes: ANPR
How Received: 9

Received By: S.ERICKSON
Responding Officers:
Responsible Officers: L.DEUS
When Reported: 20:43:51 07/30/13

Agency: CDA

Disposition: ACT 07/30/13
Occurred Between: 20:42:36 07/30/13 and 20:42:43 07/30/13

Assigned To:

Detail:

Date Assigned: **/*'*/**

Status Date: •*/**/O

Status:
Complainant: 535231
Last: KUMMERLING
DOB: **/**/**
Race: W

Sex: F

Due Date: U/**/**
.1

Mid:

First: BAERBEL

Address: 3826 N SUTIERS WAY
City: COEUR D'ALENE, ID 83814

Dr Lie:
Phone: (208)676-0504

:'
L
,.

Offense Codes
Reported: ANPR Animal Problem

Observed:

i'

Additional Offense: ANPR Animal Problem

I

'

Circumstances
VIPR VIPR EVIDENCE STORAGE - CDAPD

Unit:

Responding Officers:
CPD

CPD

T.HAUG

K71

G.Moore

K27

L.DEUS

K251

Agency: CDA
Last Radio Log: **:**:** **/**/**

Responsible Officer: L.DEUS
Received By: S.ERICKSON

Clearance: 2 CITATION
Disposition: ACT Date: 07/30/13

How Received: 9 911 Line
When Reported: 20:43:51 07/30/13
Judicial Status:
Misc Entry:

Occurred between: 20:42:36 07/30/13
and: 20:42:43 07/30/13
Description :

Modus Operandi:

Method:

Involvements
Date

Type

Description
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08/01/13

Law lncident

ANIMAL VICIOUS 12C38204

RELATED INCIDENT

08/01/13

Law lncident

ANIMAL DAL 13C03909

RELATED INCIDENT

08/01/13

Law Incident

ANIMAL BITE 13Cl2121

RELATED INCIDENT

08/01/13

Name

KOOTENAI HEALTH,

MENTIONED

08/01/13

Name

KUMMERLING, KLAUS

VICTIM

08/01/13

Name

MUNKHOFF, ROBYN ANN

DOG'S CUSTODIAN

08/01/13

Name

MUNKHOFF, MARK JOSEPH

DOG'S CUSTODIAN

08/01/13

Name

MUNKHOFF, SAMUEL ARTHUR

DOG OWNER

07/30/13

Name

KUMMERLING, BAERBEL

07/30/13

Cad Call

20:43:51 07/30/13 ANIMAL BITE

Complainant
· Initiating Call

Narrative
ANIMAL BITE
1.

INCIDENT DESCRIPTION:

2.

ANATOMICAL SITE OF BITE (S) :

CHIN AND

3.

SINGLE OR MULTIPLE BITE (S):

UNABLE TO

4.

WAS

5.

PREVIOUS

ANIMAL PROVOKED

HISTORY OF

DOG BITE

IN ANY WAY.
BITING:

LOWER LIP

IF SO,

TELL,
HOW:

8.

ANIMALS

9.

CURRENT

NO

INCIDENT OCCURRED:

( SPECIES, BREED, COLOR, SIZE, SEX,
POUNDS, INTACT MALE, 18 MONTHS
NAME IF AVAILABLE : BO

CONDITION

(

ILL,

HEALTHY,

INJURED ETC.):

RABIES VACCINATION AND VETERINARIAN:
DATE OF VACCINATION: 112812
EXPIRATION DATE: 112813

10.

LICENSE INFORMATION:

11.

CURRENT LOCATION OF ANIMAL:

12.

PARENT OR GUARDIAN OF VICTIM,

4888,

SERIOUS WOUND

YES

6. PREMISES LOCATION AND EXACT LOCATION WHERE
VICTIM, 3826 N SUTTERS WAY, CDA

7. ANIMAL INVOLVED
BLACK & WHITE, 65+
ANIMAL' S

VERY LARGE,

SAME AS

AGE):

DRIVEWAY OF

CANINE,

PIT BULL,

HEALTHY

KOOTENAI

HUMANE

SOCIETY

RABIES DATES

DECEASED,

EUTHANIZED AT

IF JUVENILE:

KHS

NA

13 . NARRATIVE:
073113
I was dispatched to

follow up on a dog bite call from last night, 073013, at
2 042 hours. Per dispatch, the victim's wife, Baerbel Kummer ling, called to
report her husband, Klaus Kummerling, had just been bit by the neighbor's pit
bull dog, Bo, while being walked on leash by Sam Munkhoff, 20 year old owner.
occurred in their own driveway at 3826 N Suttere Way. Police and medical
personnel were dispatched to the scene. Sam
immediately took the dog away
in his truck and Klaus was transported to KMC ER.

It
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I attempted to contact Baerbel by phone, then in person at their residence, with
no success at either. I then attempted to contact Sam or his parents at their
residence next door to the Kummerlings - 3810 N Sutters Way. I heard two dogs
barking and a male's voice telling them to be quiet, but no one answered the
door, though I knocked and rang the doorbell several times. I left my business
card in both the victim's and dog owner's doors.
I then called Mark Munkhoff, Sam's father, on his cell phone. He said he is
fully aware of the incident but continued saying, "that dog is not my
responsibility, he is Sam's!", He said his wife, Robyn, was trying to locate Sam
in her vehicle. They believed he and Bo were staying at the Motel 6 on Appleway .
I asked for her cell phone number and he said he would call her instead and try
to get her to talk Sam into finally euthanizing Bo .

,.

----- A history of Bo
All the below mentioned incident reports are included in the Involvements of
this report:
* 112612 - Incident 12C38204 - Bo was at large and staged himself in an alley on
top of a convertible, lunging at and aggressing anyone who wandered by. Officer
J.Wilhelm ultimately ended up assisting me by using his Taser gun on the dog. It
subdued the dog and I impounded him and later declared Bo aggressive. Both Sam
and his father, Mark, read the city requirements for housing an aggressive dog.
One basic requirement is to muzzle the dog whenever it is off its property, even
if leashed. Also a sign, stating "Beware of Dog" or some other wording was also
required on the property, alerting anyone that an aggressive dog resides there.
* 020913 - Incident 13C03909 - Bo was running at large and Animal Control
Officer M.Gilbertson gave Sam a warning.
* 042913 - Incident 13Cl2121 - Bo bit someone. The dog was at large in the
Sutters Way neighborhood and chased one jogger over a fence into someone's yard,
then bit another person in the ankle. At this point, M.Gilbertson was aware that
I had declared Bo aggressive, so made several attempts to raise the declaration
to dangerous. On her days off, she asked me to continue to follow up, and
between the two of us, we made many attempts in person and via phone to meet up
with Sam or his parents to issue the declaration. No one returned our calls to
meet up with them. The last conversation I had with Sam I was told that he was
residing in Spokane Valley with Bo. The dog lived in a crate and he was planning
to move to either CA or ND and take the dog with him. I did speak to Mark on the
phone and he said the dog is NOT allowed to live at their residence
- ever. The
declaration was never signed by the owner, nor was the requirement paperwork
given to them. The main change, in addition to the housing, signage and muzzle
requirements already in effect, would have been to require Bo be neutered and
microchipped or tattooed and identified as a dangerous dog.

I met victim, Klaus Kummerling, his wife, Baerbel, and Sam's mom, Robyn Munkhoff
at KMC at 1015 hours. Klaus was in room 264, recovering from surgery to repair
serious damage to his right lower lip and entire chin. Robyn had driven Baerbel
to the hospital . Baerbel showed me a photo of Klaus before the surgery on her
camera. The wound was very shocking and his whole chin was split wide open. I
asked Klaus to tell me what happened.
He stated that he was standing on his driveway at approximately 2015 hours when
Sam walked by with Bo. Sam has been working out of state and Klaus was happy to
see him, so approached the two of them. Klaus said that over the past few
months, Bo had often charged Klaus's fence in an aggressive manner. Klaus felt

"Printed on ''08/05/13

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

98 of 484

,.
I

I

Report for CDA Incident 13C24075
I;

that he should try to befriend the dog to see if it would stop him from doing
that. So he asked Sam if he could pet Bo and stated that Sam said yes. He bent
over, patted the dog on the head and the next thing he knew he was lying on the
ground, bleeding profusely from his chin. (Photos of the blood trail are entered
into Viper) .

I

l

j'

He yelled and his wife, Baerbel, came out. Sam took off in hie truck with Bo.
Sam's parents, Mark and Robyn also came running out. Klaus was then rushed to
KMC ER and ultimately had surgery late last night.
Robyn and I left the hospital to attempt to locate Sam and Bo. She called him on
his cell phone and he said he was at the Motel 6 and was checking out. She said
he needed to have Bo put to sleep. I had told Robyn that I needed to meet with
Sam to declare Bo vicious and impound him while they figured out what they
wanted to do with him. The city requires all dogs declared vicious to
immediately be removed from the city. If the owner cannot find adequate housing
outside of the city for the dog and supply animal control with this information,
the dog will need to be euthanized. The new location's local jurisdiction must
be contacted by animal control prior to releasing the dog. Animal control will
explain the vicious declaration to this new jurisdiction and it would be up to
that location to allow the dog or not. Robyn said she would rather have Sam have
the dog put down rather than risk him hurting another person. She often cried as
we talked, stating how horrible she· felt that poor Klaus was so severely
injured. There was no way, she said, that she could in good conscience, allow
the dog to do that to another person.
Over one hour elapsed while Robyn and I waited for Sam at Lake City Pet Hospital
parking lot. He decided that would be the veterinarian he would have euthanize
Bo. During the wait time, I spoke at length with Robyn. The main concern is that
animal control believed Sam and Bo were residing outside of CDA city
jurisdiction based on the April, 2013 incident. She said Sam has been working in
North Dakota the last few months. He works three weeks there, then gets one week
off and usually comes home to visit.
I said that they are required to contact animal control when Bo is in town, even
for a visit. She said "he has been living in our backyard the whole time Sam has
been in North Dakota" . I was very surprised by this statement, based on the
numerous attempts Officer Gilbertson and I made in April to contact anyone in
the family. There is no "Beware of Dog" sign posted on their fence as required
by the aggressive declaration, so there was no indication the dog was back in
CDA. Based on my conversation with Mark in April, it was made clear to me by his
adamant statement that the dog would never be allowed to live at their house
that the dog would never return to CDA. I expressed my surprise to Robyn and she
stated she was never made aware of Mark I s not allowing the dog to live there.
I asked if anyone has been at their house while Bo was living there all these
months. She said that yes, she frequently has visitors and friends over and Bo
has been fine. I asked about the muzzle requirements when he is walked off the
property. She said she had no idea about that. When I told her I specifically
spoke to both Sam and her husband, Mark, in November about it, she said they
never told her. She did say she believes Sam had purchased a muzzle for Bo but
wasn't aware he was required to wear it.
Finally, Sam met us at the veterinarian's parking lot. We had already discovered
the vet was on vacation, so I had contacted KHS and Mary Powell, a dog
technician at the shelter is certified to euthanize animals. Robyn and Sam
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agreed to follow me out to the shelter.
Sam was very upset but told his mom he understood why she wanted him to have Bo
put to sleep. After arriving at KHS, I had Sam read and sign the Declaration
form, declaring Bo as Vicious . Mary then had him read and sign the Surrender
Form, giving ownership of Bo to KHS. He accompanied Bo into the vet area and
held him while Mary and an assistant euthanized the dog at 1230 hours. Sam
walked out and I gave Robyn my card and said I would be in contact.
I met with Baerbel at her residence at 1530 hours. She gave me the digital card
from her camera and I loaded three photos of Klaus' s wounds into Viper and
returned her card. She said they are keeping Klaus at least one more night.

080113
I spoke with Baerbel and she said Klaus came home today. He is feeling very bad
- both physically and emotionally about the whole situation.
080213
Officer L.Morgan (K52) and I made contact with Sam at his parents' residence.
Sam was written a ticket for two misdemeanor charges - 6. 20. 020 (D) and
6.35.0lO(B) for being in vi_o lation of previous Title 6 requirements. He signed
the citation and Officer Morgan explained what is required of him.
I spoke with Klaus on the phone, asking how he is doing. He said the doctors
told him it may take up to 12 months before he knows if any feeling will come
back in his lower lip. He said he is in a lot of pain and is still unable to
eat.
He stated he is very upset that he did not know that a dog declared aggressive
by animal control was living next door and that he was unaware of it. He said he
never would have asked to pet the dog if he had known that. I explained that
there had been a requirement of signage to be placed in plain view of the public
and that animal control was told by Sam in April that the dog was residing
outside the city of CDA.
I explained to him how to request this report and he said he will stop in the PD
next week and get copies. He was very glad to hear the dog had been euthanized.

L.Deus
14. ANIMAL CONTROL: K251
15.

PHOTOS TAKEN?:

-

L.Deus

Yes

16. MEDICAL RELEASE FORM:

None needed

17. NOTICE OF QUARANTINE ISSUED?: No,

dog is current on his rabies vaccination .

Supplement
Incident Number: 13C24075 Nature: ANIMAL BITE Incident Date: 06:42:32 08/03/2013
Name: L.MORGAN Date: 06:09:18 08/03/2013
Morgan K 52
Date: 08/02/2013
Case #13C24075

L.

"Printed on "08/05/13

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

100 of 484

r
j

I

COEUR D'ALENE
POLICE DEPARTMENT

• • ,I

N~ 1116 9 7.

IDAHO UNIFORM CITATION
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FILEfl:

Michael L. Haman
HAMAN LAW OFFICE, P .C.
923 North 3rd Street
P.O. Box 2155
Coeur d'Alene, ID 83816-2155
Telephone: (208) 667-6287
Facsimile: (208) 676-1683
ISB #4784
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Attorneys for Defendant City of Coeur d'Alene/Clark

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KUMMERLING, et al.,
Case No.: CV 2015-5381
Plaintiffs,
DEFENDANTS CITY OF COEUR
D' ALENE AND CLARK'S
RESPONSE TO DEFENDANTS
MARK AND ROBYN
MUNKHOFF'S MOTION FOR
SUMMARY JUDGMENT

vs.
CITY OF COEUR D'ALENE, et al.,
Defendants.

COMES NOW the Defendants City of Coeur d'Alene and Ron Clark, by and through their
counsel ofrecord, and hereby respond to Defendants Mark and Robyn Munkhoff s March 16, 2016,
Motion for Summary Judgment which is set for hearing on April 19, 2016. The Defendants City of
Coeur d' Alene and Clark seek to clarify certain portion of the Defendants Mark and Robyn
Munkhoffs Memorandum in Support of Motion for Summary Judgment, as follows:
1.

Undisputed Facts, Page 3, Paragraph 2: Defendants Mark and Robyn Munkhoff
assert that they never "received written notification from the City of Coeur d' Alene

DEFENDANTS CITY OF COEUR D'ALENE AND CLARK' S RESPONSE TO DEFENDANTS
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that the subject dog "Bo" had been declared to be aggressive or dangerous nor did
they receive any written notice of the requirements for housing such a dog." This is
not necessarily accurate. They were aware that "Bo" had been declared dangerous
and then later declared aggressive. And, they were aware of the requirements
underlying each declaration. See Affidavit of Laurie Deus, filed contemporaneously
herewith. 1
In particular, Officer Deus states that on November 27, 2012, she was at the

residence of Defendants Mark and Robyn Munkhoffspeakingwith Defendant Sam
Munkhoff. She states that she had declared the subject dog to be aggressive under
City Ordinance No. 6.20.030, and provided a copy of the same to him. She said that
while she was speaking with Sam Munkhoff, his father Mark Munkhoff arrived. She
spoke with Mark Munkhoff and asked ifhe agreed to contain the subject dog. Mark
Munkhoff said "yes, that the dog is part of the family," and that he agreed to follow
the requirements as explained them to him. The requirements that were explained
to Mark Munkhoff are those set forth in City Ordinance No. 6.20.030. Finally, she
said that both Sam Munkhoff and Mark Munkhoff accepted the declaration that the
subject dog was aggressive under the subject Code. See Deus Affidavit, at pages 3-4,
and see Exhibits "B" and "C," attached thereto.

The Defendants City of Coeur d'Alene and Clark will file Summary Judgment, as well, and
have a hearing set aside for May 10, 2016. Said Defendants will file said Motion and Supporting
Memorandum in a timely manner, and will refer to the Affidavit of Officer Deus that is filed hereto.
1
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Additionally, on or about April 30, 2013, Defendant Mark Munkhofflikely
was informed that the subject dog had been declared dangerous under City Ordinance
No. 6.20.040. See Deus Affidavit, at page 5, and see Exhibit "E." Also, on May 3,
2013, Officer Deus spoke with Defendant Mark Munkhoff and he said he did not
know where his son or the dog were at, and that the dog was never allowed at his
residence. See Deus Affidavit, at page 6.
As such, while Defendants Mark and Robyn Munkhoff were not served with
"written notification," they certainly were aware of the declarations that had been
provided, as well as the requirements underlying each declaration that would be
imposed on the dog owner or the custodian of the dog. Including informing the City
if the subject dog returned to City limits.
2.

Undisputed Facts, Page 4, Paragraph 7: Defendants Mark and Robyn Munkhoff
assert that they were not taking care of the subject dog at the time that it bit Plaintiff.
That may be true, at that particular time. However, they had control of the subject
dog and failed to inform the City that the dog was within the limits of the City of
Coeur d' Alene, and they had failed to comply with the requirements of City
Ordinances Nos. 6.20.030 and 6.20.040.
Indeed, after the July 30, 2013, incident which is the subject of the Plaintiffs'
Complaint, Officer Deus had a lengthy conversation with Defendant Robyn
Mankhuff. During the conversation, said Defendant informed Officer Deus that the
subject dog had been staying at the residence of Defendants Mark and Robyn
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Munkhoff for a "few months" while Defendant Sam Munkhoffwas in North Dakota.

See Exhibit "F" to the Deus Affidavit. Officer Deus was surprised to learn of this as
she had been told in late April, 2013, by Defendant Sam Munhoff that the subject dog
was no longer within the limits of the City of Coeur d' Alene and she was told by the
Defendant Mark Munkhoff that he would never allow the subject dog to be at his
residence. Id. See Deus Affidavit, at pages 5-6. Further, they were aware that they
had to inform the City if the dog returned to the City limits. They never did.
DATEDthis

~ayof

l3/"r/

, 2016.

HAMAN LAW OFFICE

~--- -

By:
Micha~! Haman, of the Firm
Attorneys for Defendants Coeur d'Alene/Clark
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CERTIFICATE OF SERVING
2016, I served a true and correct
I HEREBY ERTIFY that on this ,. ,r--day of # ,... /
copy ofthe foregoing DEFENDANTS CITY OF COEUR D'ALENE AND CLARK'S RESPONSE
TO DEFENDANTS MARK AND ROBYN MUNK.HOFF'S MOTION FOR SUMMARY
JUDGMENT by the method described below to:
Michael M. Parker
Powell Kuznetz & Parker
316 W. Boone
Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
Fax: 509 455-8522

U.S. First class mail
--7-----,,,-Fax

Gary Amendola
Amendola Doty & Brumley
702 N. 4th Street
Coeur d'Alene, Idaho 83814
Fax: 208 765-1046

- - - U.S. First class mail

Sam Munkhoff
3810 N. Sutters Way
Coeur d'Alene, Idaho 83814

_ _ _ Hand Delivery

V---Fax
_ _ _ Hand Delivery

---

/u.s.

First class mail

- - - Fax

_ _ _ Hand Delivery

Michael Haman
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

~ 5S

eOUtiTY Of KO~TENAlf
flLED :
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV-2015-5381
AFFIDAVIT OF BAERBEL LITKE

Plain tiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOF, a single person,
Defendants.
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I, Baerbel Litke, being duly sworn under oath depose and state:
1.

I am one of the plaintiffs in this matter. I am over the age of 18,

make this affidavit based on personal knowledge and am competent to
testify to the matters herein.
2.

I am the wife of Klaus Kummerling and reside at 3826 N. Sutters

Way, Coeur d'Alene, Idaho.
3.

Defendants Mark Munkhoff and Robyn Munkhoff reside next door

to our home at 3810 N. Sutters Way, Coeur d'Alene, Idaho.
4.

There were no signs placed on the Munkhoff residence prior to

July 30, 2013, indicating that a dangerous dog was located there.
5.

I never witnessed a muzzle on Bo prior to July 30, 2013.

6.

Immediately after Klaus was bitten on July 30, 2013, Robyn

Munkhoff left her home, came over to our driveway where Klaus was and
screamed at Sam Munkhoff that Bo should be shot.
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Dated this

__L day of April,

2016

..
Baerbel Litke

STATE OF IDAHO

:ss
County of Kootenai
Baerbel Litke, being first duly sworn on oath, states:
I am one of the plaintiffs above-named, have read the foregoing affidavit,
know the contents thereof and believe the same to be true to the best of my
knowledge, information and belief.

.
Baerbel Litke

Subscribed and sworn to before me this ~tay of

~p11,

0 111111111111111111111111111111111111111111111w

S Notary Public
§
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i

=
i

MICHAEL M. PARKER
MYCOMMISSIONEX,.RES
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, 2016.

---'------ -- -· - - - - - -- ~ -P R I ~ic-1,t;,c.( ti\.
Notary Public in and for the State of
Washington, residing at ?okane
My commission expires:
/ l / t Ol'i

P~k~
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CERTIFICATE OF SERVING

I hereby certify I that on this 5th day of April, 2016, I served a true and
correct copy of the foregoing AFFIDAVIT OF BAERBEL LITKE by the method
described below to:

Michael L. Haman
Haman Law Office, P.C.
923 N. 3 rd Street
P.O. Box 2155
Coeur d'Alene, ID 83816-2155
Fax: (208) 676-1683

_ _ U.S . First Class Mail
Fax
_ _ Hand Delivery

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

_ _ _ U.S. First Class Mail
Fax
_ __ Hand Delivery

Sam Munkhof
3810 Sutters Wy
Coeur d'Alene, ID 83815

~ U.S. First Class Mail

'i

;><

_ _ Fax
_ _ Hand Delivery

Michael M. Parker, ISBA 4031
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STAf( OF IDA HO

I

COUNTY OF KOOTU1Alr

Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

FI LED:

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

No. CV-2015-5381
AFFIDAVIT OF KLAUS
KUMMERLING

Plaintiffs,
vs.

CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOF, a single person,
Defendants.
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

"
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I, Klaus Kummerling, being duly sworn under oath depose and
state:
1.

I am one of the plaintiffs in this matter. I am over the age of 18,

make this affidavit based on personal knowledge, and am competent to
testify to the matters herein.
2.

I was severely bitten in the face and mouth by the dog known as

'Bo' in the front driveway of my home at 3826 N. Sutters Way, Coeur
d'Alene, Idaho on July 30, 2013.
3.

Prior to being bitten, I inquired with the person holding the dog on

the leash, Sam Munkhoff, whether it was okay to pet the dog. Sam
Munkhoff indicated it was okay to pet him. As I was reaching down to
pet Bo, I was viciously bitten.
4.

Sam Munkhoff resides at the home next door to me, which was

3810 N. Sutters Way, Coeur d'Alene, Idaho. Sam Munkhoff had resided
there for many months, immediately prior to and at the time of the dog
attack.
5.

The property situated at 3810 N. Sutters Way, Coeur d'Alene,

Idaho is owned by defendants Mark Munkhoff and Robyn Munkhoff, the
parents of Sam Munkhoff.
6.

The dog, Bo, resided at the Munkhoff home for a number of

months prior to the biting incident.
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7.

Sam Munkhoff was absent from the home for extended periods of

time to work in North Dakota. During these times, defendants Mark
Munkhoff and Robyn Munkhoff were the sole and primary custodians of
Bo as I would observe them feed the dog, walk it, and clean up after it.
8.

Bo was a vicious dog, having bitten or attacked persons on at least

two other occasions prior to July 30, 2013.
9.

Defendants Mark Munkhoff and Robyn Munkhoff were aware of

the vicious propensities of the dog as they had been contacted by City of
Coeur d'Alene Animal Control/Police Department.
10.

Defendants Mark Munkhoff and Robyn Munkhoff were aware the

dog was to be muzzled, put up warning signs in an effort to alert persons
of the dangerous dog, and take other precautions to protect the public.
See Exhibit 'A' to the Affidavit of Michael M. Parker
11.

Living next-door to the Munkhoffs, Bo would frequently bark

incessantly and I complained to Robyn Munkhoff. Robyn Munkhoff
suggested that I spray water on Bo and, in fact, showed me on one
occasion how to spray water on Bo to keep him from barking.
Unfortunately, the spraying of the water did not resolve the barking
problem as the spray of the water rarely hit Bo through the fence. It was
only on the suggestion of Robyn Munkhoff that I occasionally sprayed
water on Bo.
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12.

Bo was not a temporary resident at the Munkhoff house.

Personally, I observed him there almost daily prior to the dog biting
incident.
13.

Immediately after Bo bit me, Robyn Munkhoff came out of the

Munkhoff family home and indicated that the dog should have been shot
and/ or put down.
14.

There were no "dangerous dogs" signage or other similar warning

signs as precautions placed on Mark and Robyn Munkhoff's property
while Bo was there.
15.

Bo was never muzzled while residing at Mark and Robyn

Munkhoff's home.
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Dated this _j_ day of April, 2016

~~~

Klaus Kummerling

STATE OF IDAHO
:ss

County of Kootenai
KLAUS KUMMERLING, being first duly sworn on oath, states:
I am one of the plaintiffs above-named, I have read the foregoing affidavit,
know the contents thereof and believe the same to be true to the best of my
knowledge, information and belief.

.,,.

Subscribed and sworn to before me this_/ day of
Cll IIll llllllll IIIll 111111111111111111 IIll II 1110
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Not ry Publie
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~ State
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~ MICHAEL M. PARKER §
§ MY COMMISSION EXPJRES E
:
JUNE 01 , 2019
i
011111111111111111111111111111111111111111,ma
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, 2016.

PRINT(l±;!//1/rl~

Notary Public in and for the State of
Washington, resid ing at Spokane
My commission expires: " / I / zol°t
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CERTIFICATE OF SERVING

I hereby certify I that on this 5th day of April, 2016, I served a true and
correct copy of the foregoing AFFIDAVIT OF KLAUS KUMMERLING by the
method described below to:

Michael L. Haman
Haman Law Office, P.C.
923 N. 3 rd Street
P.O. Box 2155
Coeur d'Alene, ID 83816-2155
Fax: (208) 676-1683

___ U.S. First Class Mail
Fax
_ _ _ Hand Delivery

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

___ U.S. First Class Mail
l{ Fax
_ _ Hand Delivery

Sam Munkhof
3810 Sutters Wy
Coeur d'Alene, ID 83815

U.S. First Class Mail
_ __ Fax
_ _ Hand Delivery

F"-

$_

Michael M. Parker, ISBA 4031
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

2016 APR -5 PH 3: 15

Attorney for Plaintiffs
KLAUS KUIVIMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV-2015-5381
AFFIDAVIT OF MICHAEL M.
PARKER

Plain tiffs,
vs .

CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBIN MUNKHOFF, husband
and wife, and marital community
composed thereof; and SAM
MUNKHOF, a single person,
Defendants.

STATE OF IDAHO

:ss
County of Kootenai
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Michael M. Parker, being duly sworn on oath deposes and states:
1.

I am over the age of 18, make this affidavit based upon personal

knowledge, and competent to testify to the matters herein.
2.

I am the attorney for plaintiffs Klaus Kummerling and Baerbel

Litke in the above referenced matter.
3.

On August 21, 2013, as part of the investigation into the matter,

and pursuant to a public records request, police report number
13C24075 was obtained from Coeur d'Alene Police Department
concerning the incident on July 30, 2013, in which plaintiff Klaus
Kummerling was attacked by dog Bo. Attached as Exhibit 'A' and
incorporated herein by reference is the records request and complete
police report.

Dated this

gr- day of __~__,,_.,_I'~;/~

_ __,

2016

Michael M. Parker

~·i"\.

ti_

·1

Subscribed and sworn to before me this_ day of _fT_f_r_,_ _ _ _ , 2016 .
.

f
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=

§ State of Washington §
§ STEPHEN M. BERGMAN §
§ MY COMMISSION EXPIRES §

::

January 17. 2017

=

01 111111111111111111111111111111111111111111110

Notary Public in and for the State of
Washington, residing at Spokane
My commission expires: I / 11/ 17
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Coeur d'Alene Police

...

-~-~!"-, ·

. . ---~

...
'

-

·, ,

Report for CDA Incident 13C24075

-('~·
.....

Nature: ANJMAL BITE
Location: 83

Addre11: 3826 N SUITERS WAY
COEUR D'ALENE ID 83815

Offenae Codes: ANPR

Received By: S.ERlCKSON
Responding Offlcen:

How Received: 9

Agency: CDA

Dilpo1ltion: ACT 07/30/13
Occurred Between: 20:42:36 07/30/13 and 20:42:43 07/30/13

Re1ponslble Officen: L.DEUS
When Reported: 20:43:51 07/30/13

Date Assigned: ••1••1°
Due Date: ••;n;o

Detail:
Status Date: .., .., ..

A111lgned To:
Statu11:
Complainant: 535231
Last: KUMMERLING
DOB: .., .., ..
Race: W

Sex: F

Mid:

Fint: BAERBEL

Dr Lie:
Phone: (208)676-0504

Addras: 3826 N SUITERS WAY
City: COEUR D'ALENE, ID 83814

Offense Codes
Observed:

Reported: ANPR Animal Problem
Addltioul Offense: ANPR Animal Problem

Circumstances
VIPR VIPR EVIDENCE STORAGE - CDAPD

CPD

T.HAUG

K71

G.Moore
L.DEUS

K27

Responsible Of'flcer:
~ecelved By:
How Received:
When Reported:

.,.,)

Unit:

Responding Officers:
CPD

K2Sl

Agency: CDA
Last Radio Lo&: ..:0 : . . . ., . ., . .

L.DEUS
S.ERICKSON

Clearance: 2 CITATION
Dilpoaltlon: ACT Date: 07/30/13

9 911 Line

20:43:51 07/30/13

Occurred between: 20:42:36 07/30/13
and; 20:42:43 07/30/13

Judicial Status:
Mlle Entry:
Description :

ModWI Operandi:

Method:

Involvements
Date

Type

Description
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Report for CDA Incident 13C24075

08/01/13
08/01/13
08/01/13
08/01/13
08/01/13
08/01/13
08/01/13
08/01/13
07/30/13
07/30/13

LllW Incident
Law Incident
Law Incident
Name
Name

ANIMAL VICIOUS 12C38204
ANIMAL DAL 13C03909
ANIMAL BITE l3Cl212l
KOOTENAI HEALTH,
KUMMERLING, KLAUS
MUNKHOFF, ROBYN ANN
MUNKHOFF, MARK JOSEPH

Name
Name
Name
Name
Clld Call

RELATED INCIDENT
RELATED INCIDENT
RELATED INCIDENT
MENTIONED
VICTIM
DOG'S CUSTODIAN
DOG'S CUSTODIAN
DOG OWNER
Complainant
·Initiating Call

MUNKHOFF, SAMUEL ARTIIUR
KUMMERLING,BAERBEL
20:43:51 07/30/13 ANIMAL BITE

Narrative
ANIMAL BITE
l.

INCIDENT DESCRIPTION:

DOG BITE

2,

ANATOMICAL SITE OF BITE (S) :

CHIN AND LOWER LIP

3,

SINGLE OR MULTIPLE BITE(S)

UNABLE TO

4.

WAS .ANIMAL PROVOKED

IN ANY WAY,

5.

PREVIOUS

BITING:

"

I
;

HISTORY OF

1

IF SO,

TELL, VERY LARGE,
HOW1

NO

YES

6 , PREMISES LOCATION AND EXACT LOCATION WHERE
VICTIM, 3826 N SUTTERS WAY, CDA

INCIDENT OGCURRED: DRIVEWAY OF

7. ANIMAL INVOLVED { SPECIES, BREED, COLOR, SIZE, SEX,
BLACK &: WHITE, 65+ POUNDS, INTACT MALE, 18 MONTHS
ANIMAL'S NAME IF AVAILABLE1 BO
B.

ANIMALS

9.

CURRENT

CONDITION

(

ILL,

HEALTHY,

INJURED ETC,)

RABIES VACCINATION AND VETERINARIAN:
DATE OF VACCINATION: 112812
EXPIRATION DATE: 112813

4888,

SERIOUS WOUND

10.

LICENSE INFORMATION:

11,

CURRENT LOCATION OF ANIMAL:

12,

PARENT OR GUARDIAN OF VICTIM,

1

AGE):

CANINE,

PIT BULL,

HEALTHY

KOOTENAI HOM1\NE SOCIETY

SAME AS RABIES DATES
DECEASED,

EUTHANIZED AT RHB

IF .JUVENILE:

NA

13 . NARRATIVE:
073113
I was dispatched to

follow up on a dog bite call from laet night, 073013, at
2042 hours. Per dispatch, the victim 1 a wife, Baerbel Kummerling, called to
report her husband, Klaus Kummerling, had just been b:l.t by the neighbor's pit
bull dog, Bo, while being walked on leaah by Sam Munkhoff, 20 year old owner .
occurred in their own driveway at 3826 H Suttera Way. Police and medical
personnel were dispatched to the scene. Sam
immediately took the dog away
in his truck and Klaus was transported to J<MC ER.

It
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I attempted to contact Baerbel by phone, then in person at their residence, with
no eucceee at either. I then attempted to contact Sam or hie parents at their
residence next door to the Kummerlinge - 3810 N Suttere Way. I heard two dogs
barking and a male' e voice telling them to be quiet, but no one answered the
door, though I knocked and rang the doorbell several times. I left my business
card in both the victim's and dog owner's doors.
I then called Mark Munkhoff, Sam's father, on his cell phone. He said he ie
fully aware of the incident but continued saying, "that dog is not my
responsibility, he is Sam's!". He said his wife, Robyn, was trying to locate Sam
in her vehicle. They believed he and Bo were staying at the Motel 6 on Appleway.
I asked for her cell phone number and he said he would call her instead and try
to get her to talk Sam into finally euthanizing Bo,

----- A history of Bo
All the below mentioned incident reports are included in the Involvements of
this report :
* 112612 - Incident 12C38204 - Bo was at large and staged himself in an alley on
top of a convertible, lunging at and aggreseing anyone who wandered by. Officer
J. Wilhelm ultimately ended up assisting me by using his Taser gun on the dog. It
subdued the dog and I impounded him and later declared Bo aggressive. Both Sam
and his father, Mark, read the city requirements for ·housing an aggressive dog.
One basic requirement is to muzzle the dog whenever it is off its property, even
if leashed. Also a sign, stating "Beware of Dog• or some other wording was also
required on the property, alerting anyone that an aggressive dog resides there.
* 020913 - Incident 13C03909 - Bo was running at large and Animal Control
Officer M. Gilbertson gave Sam a warning.
* 042913 - Incident 13C12121 - Bo bit someone. The dog was at large in the
Sutters Way neighborhood and chased one jogger over a fence into someone I s yard,
then bit another person in the ankle. At this point, M.Gilbertson was aware that
I had declared Bo aggressive, so made several attempts to raise the declaration
to dangerous. On her days off, she asked me to continue to follow up, and
between the two of us, we made many attempts in person and via phone to meet up
with Sam or his parents to issue the declaration. No one returned our calls to
meet up with them. The last conversation I had with Sam I was told that he was
residing in Spokane Valley with Bo. The dog lived in a crate and be was planning
to move to either CA or ND and take the dog with him. I did speak to Mark on the
phone and he said the dog is NOT allowed to live at their residence
- ever. The
declaration was never signed by the owner, nor was the requirement paperwork
given to them. The main change, in addition to the housing, signage and muzzle
requirements already in effect, would have been to require Bo be neutered and
microchipped or tattooed and identified as a dangerous dog.

I met victim, Klaus Kummerling, his wife, Baerbel, and Sam's mom, Robyn Mu.nkhoff
at KMC at 1015 hours. Klaus was in room 264, recovering from surgery to repair
serious damage to his right lower lip and entire chin. Robyn had driven Baerbel
to the hospital . Baerbel showed me a photo of Klaus before the surgery on her
camera. The wound was very shocking and bis whole chin was split wide open. I
asked Klaus to tell m~ what happened.
He stated that he was standing on his driveway at approximately 2015 hours when
Sam walked by with Bo. Sam has been working out of state and Klaus was happy to
see him, so approached the two of them. Klaus said that over the past few
months, Bo had often charged Klaus's fence in an aggressive manner. Klaus felt
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l','

that he should try to befriend the dog to see if it would stop him from doing
that, So he asked Sam if he could pet Bo and stated that Sam said yes, He bent
over, patted the dog on the head and the next thing he knew he was lying on the
ground, bleeding profusely from his chin. (Photos of the blood trail are entered
into Viper) .

I

:•:
·,. .

He yelled and his wife, Baerbel, came out. Sam took off in hie truck with Bo.
Sam I s parents, Mark and Robyn also came ruMing out . Klaus was then rushed to
KMC ER and ultimately had surgery late last night,
Robyn and I left the hospital to attempt to locate Sam and Bo. She called him on
his cell phone and he said he was at the Motel 6 and was checking out, She said
he needed to have Bo put to sleep. I had told Robyn that I needed to meet with
Sam to declare Bo vicious and impound him while they figured out what they
wanted to do with him. The city requires all dogs declared vicious to
immediately be removed from the city. If the owner cannot find adequate housing
outside of the city for the dog and supply animal control with this information,
the dog will need to be euthanized. The new location's local jurisdiction must
be contacted by animal control prior to releasing the dog. Animal control will
explain the vicious declaration to this new jurisdiction and it would be up to
that location to allow the dog or not. Robyn said she would rather have Sam have
the dog put down rather than risk him hurting another person. She often cried as
we talked, stating how horrible she· felt that poor Klaus was so severely
injured. There was no way, she said, that she could in good conscience, allow
the dog to do that to another person.

! ,;

I
,·

\.

over one hour elapsed while Robyn and I waited for Sam at Lake City Pet Hospital
parking lot. He decided that would be the veterinarian he would have euthanir;e
Bo, During the wait time, I spoke at length with Robyn. The main concern is that
animal control believed Sam and Bo were residing outside of COA city
jurisdiction based on the April, 2013 incident. She said Sam has been working in
North Dakota the last few months. He works three weeks there, then gets one week
off and usually comes home to visit.
I said that they are required to contact animal control when Bo is in town, even
for a visit. She said 11 he has been living in our backyard the whole time Sam has
been in North Dakota". I was very surprised by this statement, based on the
numerous attempts Officer Gilbertson and I made in April to contact anyone in
the family. There is no "Beware of Dog" sign posted on their fence as required
by the aggressive declaration, so there was no indication the dog was back in
COA. Based on my conversation with Mark in April, it was made clear to me by his
adamant statement that the dog would never be allowed to live at their house
that the dog would never return to CDA. I expressed my surprise to Robyn and she
stated she was never made aware of Mark's not allowing the dog to live there.

'·

I asked if anyone has been at their house while Bo was living there all these
months. She said that yes, she frequently has visitors and friends over and Bo
has been fine. I asked about the muzzle requirements when he is walked off the
property, She said she had no idea about that. When I told her I specifically
spoke to both Sam and her husband, Mark, in November about it, she said they
never told her. She did say she believes Sam had purchased a muzzle for Bo but
wasn I t aware he was required to wear it.

:•.

Finally, Sam met us at the veterinarian's parking lot. We had already discovered
the vet was on vacation, so I had contacted KHS and Mary Powell, a dog
technician at the shelter is certified to euthanize animals . Robyn and Sam

I
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agreed to follow me out to the shelter.
Sam was very upset but told his mom he understood why she wanted him to have Bo
put to sleep. After arriving at KHS, I had Sam read and sign tbe Declaration
form, declaring Bo as Vicious. Mary then had him read and sign the Surrender
Form, giving ownership of Bo to !CHS. He accompanied Bo into tbe vet area and
held him while Mary and an aasistant euthanized the dog at 123 o hours. Sam
walked out and I gave Robyn my card and said I would be in contact.
I met with Baerbel at her residence at 1530 hours. She gave me the digital card
from her camera and I loaded three photos of Klaus' s wounds into Viper and
returned her card. She said they are keeping Klaus at least one more night.

08 0113
spoke with Baerbel and she said Klaus came home today. He is feeling very bad
- both physically and emotionally about the whole situation.

I

080213
Officer L . Morgan ( K52) and I made contact with Sam at his parents' residence.
Sam was written a ticket for two misdemeanor charges - 6.20.020(D) and
6, 35 . 010 (B) for being in vi.olation of previous Title 6 requirements. He signed
the citation and Officer Morgan explained what is required of him,

l

spoke with Klaus on the phone, asking how he is doing. He said the doctors
told him it may take up to 12 months before he knows if any feeling will come
back in bis lower lip. He said he is in a lot of pain and is still unable to
eat.
I

1:1

He stated be is very upset that he did not know that a dog declared aggressive
by animal control was living next door and that he was unaware of it, He said he
never would have asked to pet the dog if he had known that. I explained that
there had been a requirement of signage to be placed in plain view of the public
and that animal control was told by Sam in April that the dog was residing
outside the city of CDA.
I .explained to him how to request this report and he said he will stop in the PD
next week and get copi~s. He was very glad to hear the dog had been eutbanized.

L.Deus
14. ANIMAL CONTROL I K251

- L.Deus

15. PHOTOS TAKEN?, Yes
16. MEDICAL RELEASE FORM : None needed
17. NOTICE OF OUARANTINE ISSUED?: No,

dog is current on his rabies vaccination.

Supplement
..

Incident Number: 13C24075 Nature: ANIMAL BITE Incident Date: 06:42:32 08/03/2013
N11me: L.MORGAN Date: 06:09:18 08/03/2013

i

L . Morgan K S2
Date: 0B/02/2013
Cue #l3C24075

r
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Citation #111697
Narrative:

on 0B/02/2013 1

I was asked to assist Animal Control Officer Deus (1<251) at 3810
N. Butters Way, in reference to issuing a citation to a male by the name of
Samuel Munkhoff. This citation was in reference to an incident that occurred on
07/30/2013,

,.

Animal control Officer Deus asked me to issue one citation with two misdemeanor
charges. These charges were in violation of title 6. Samuel was suppose to have
a certain criteria for his dog in which he did not do.

I·

i.

I.

I··
~

I explained the citation to Samuel. Samuel said he understood the citation and
signed it.

r·

Name Involvements:
Complainant : 535231
Lalt: KUMMERLINO
DOB: **/../**
Race: W

Sex: F

I

Flnt: BAERBEL
Dr Lie:

Phone: (208)676--0504

DOG OWNER : 469460
Lut: MUNK.HOFF

Finl: SAMUEL

Sex: M

Mid:
Addren: 3826 N SUITERS WAY

City: COEUR D'ALENE, ID 83814

Mid: ARTHUR
Addreu: 3810 N SUITERS WAY

Dr Lie:

DOBL...-

Race: W

:

Phone: (208)215-1617

City: COEUR D'ALENE, ID 83815

DOG'S CUS-466061

1.·

TODIAN:

Last:MUNKHOFF
DOB:

Race: U

Sex: M

VICTIM: 336524
Last: KUMMERLING
DOB:.
Race: W

Sex: M

First: MARK

DrLk:

Flnt: KLAUS
Dr Llc:S

Phone: (208)818-4315

Race:

Mid:
Addreu: 3826 N SlJlTERS WAY

City: COEUR D'ALENE, ID 83814
Mid:

First:

Addras: 2003 N KOOTENAI HEALTH

Dr Lie:

Sex:

r.

City: COEUR D'ALENE, ID 83815

I!
1·

!

MENTIONED : 2645
Last: KOOTENAI
HEALTII
DOB: ..,••;u

---

Phone: (208)818-5761

Mid: JOSEPH
Addras: 3810 N SUTTERS WAY

Phone: (208)666-2000

WAY
City: COEUR D'ALENE, ID 83814

DOG'S CUS-359021
TODIAN:

Lut: MUNKHOFF

Fint: ROBYN

Mid: ANN
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Dr Lie:!

DOB:J

Race: U

Sei::F

Phone: (208)818--5718

Addre11: 3810 N SUITERS WAY; SUTTERS WAY

City: COEUR D'ALENE, ID 83815
!
I.

I

!•

I

I

•:
.\

';,
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Coeur d'Alene Police
Law Supplemental Narrative:

08/08/2013
07:04

13C24075
·2

Incident Number:
Sequence Number:
Narrative
(See below)

=

= =

=

= =

=

~

=

=

= = =

Page:

616
1

Name: T.HAUG
Date: 01:03:48 08/07/2013

c

= = = = • = =

=

=

a

= =

=

= =

~

a

=

= =

=

= = = ::;

Narrative:
OFFICER: T. HAUG, K71
Officer G Wessel and I were working as a two man patrol unit. We were dispatched
to 3826 Sutters Way in reference to a dog bite. The call notes indicated a male
was bitten by a dog and had uncontrolled bleeding. CDAFD was also en-route.
Upon arrival I observed an elderly male, later identified as Klaus Kummerling,
sitting in a chair in the driveway. He was holding a soaked bloody rag to his
chin area. Although I could not see hie wounds, he was bleeding profusely. CDAFD
arrived on scene and transported Klaus to the hospital.
I contacted a female in front of the residence. She verbally identified herself
as Robyn Munkhoff. Robyn informed me she did not witness the incident, but her
son informed her of the following:
Her son, Sam Munkhoff, took his dog for a walk on a leash. As they were passing
Klaus's residence, Klaus asked to pet the dog. Klaus knelt down and attempted to
pet the dog. The dog lunged at Klaus and bit him in his face.
Sam took the dog home and loaded him into the back of his truck. He left the
scene stating he was going to take the dog into the woods and shoot it.
I attempted to contact Sam via telephone but was unsuccessful.
for Sam telling him to not shoot the dog and call me back .

I left a message

I

!

According to Robyn, the dog is a 1 year old black and white Pitbull named "BO".
It is up to date on its shots, including its rabie s shots. The dog's shot
records should be on file at the Kootenai County Humane Society.
I responded to the Kootenai Medical Center where I took photographs of Klaus's
injuries.
Due to the nature of the call, I requested dispatch to re-air the call for
animal control in the morning for follow up.
The photographs were uploaded into Viper as evidence.
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Coeur d,Alene Police
3818 SCHREIBER WAY
COEUR D'ALENE, IDAHO 83815
{208)769-2320 - FAX (208)769-2307
www.cdapollce.org

Protect and Serve

I

O Q'O _ J..l lf 2 0 \3 PUBLIC RECORDS REQUEST

D~:

fY\~4:Vvn_C:Z.cu.J a.~'"-- Mailing Address: \ lo2lp Unc...o\ "°' UJ~
Name:

Phone Number I Email Address:

2c '6- LD \Ji~

-

Dui ~ ~ /

C"'->f\ ~ ~& 1"-/
1

fY)~j"

wlo.w ,

(\~+

I am requesting a copy or to examine certain records from the Coeur d'Alene Police Department which may be identified
"', ·_

as follows:

Accepted ·~

~

f'f\~
\

Response
[ JRequest granted. The requested record is attached to this response.
[ ] Response delayed.

Additional time is necessary to locate or retrieve the requested public records. You should have a response no
later that 10 working days following the date of your request.
[ ] Documents not known to exist, or statute of limitation has expired for retention.
[ ] The Coeur d'Alene Police Department is not the custodian of the requested record.

w·

f:, /1.,~ I~
R~uest reviewed b
--_.·
y
______,_________
~ __________
Title: Depit!:y C ~

DATE RECEIVED BY CITY ATfORNEY'S OFFICE:

Release without redaction
- - -z:
--,,.--Release as redacted by attorney
- - - - -Denied*
Statutory/Legal Authority for Denial _ __ _ _ _ __ _ _ __
•Toe party rcqucmlng the denied records has 180 days from the dale of mailing this noricc of denial to tile a petition contesting the
denial with the District Court in Kootenai County. The City of Coeur d'Alene shall keep all documents or records in question until the
end of the 180 day appeal period or until a decision has been rendered on a properly filed appeal, whichever is longer.
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CERTIFICATE OF SERVING

I hereby certify I that on this 5th day of April, 2016, I served a true and
correct copy of the foregoing AFFIDAVIT OF MICHAEL M. PARKERby the method
described below to:

Michael L. Haman
Haman Law Office, P.C.
923 N. 3rd Street
P.O. Box 2155
Coeur d'Alene, ID 83816-2155
Fax: (208) 676-1683

U.S. First Class Mail
Fax
~
_ _ _ Hand Delivery

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- ~ - U.S. First Class Mail
Fax
+
_ __ Hand Delivery

Sam Munkhof
3810 Sutters Wy
Coeur d'Alene, ID 83815

U.S. First Class Mail
_ _ Fax
_ _ Hand Delivery

---Lf_

;u?-f/'1. ~
Michael M. Parker, ISBA 4031

AFFIDAVIT OF MICHAEL M. PARKER
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SH E OF ID,~,Ho
} SS
CvU~ TY Of KOOTENAI

Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

FIL£.O:

2010 APR -5 PH 3: 1G

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV-2015-5381
MEMORANDUM IN SUPPORT OF
DENIAL OF MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.
COMES NOW Plaintiffs Klaus Kummerling and Baerbel Litke,
husband and wife, by and through their attorney, Michael M. Parker of
Powell, Kuznetz, and Parker, P.S., and submits the following Memorandum
in Support of their dismissal of Defendants' Mark Munkhoff and Robyn
MEMORANDUM IN SUPPORT OF
DENIAL FOR SUMMARY JUDGMENT - 1
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Munkhoff's (hereinafter "Munkhoffs") Motion for Summary Judgment filed
herein.

I.

1.

UNDISPUTED FACTS

Plaintiff Klaus Kummerling was viciously attacked and

bitten in the face by the dog known as 'Bo' in the driveway of Mr.
Kummerling's home at 3826 N. Sutters Way, Coeur d'Alene, Idaho, on
July 30, 2013. (Affidavit of Klaus Kummerling, Page 2, Paragraph 2)
2.

Bo was not muzzled at the time of the attack. (Affidavit of

Klaus Kummerling, Page 3, Paragraph 15)
3.

Just prior to the attack, Klaus Kummerling inquired of

Sam Munkhoff, who was holding the dog, whether it was okay to pet the
dog. Sam Munkhoff indicated it was okay, and as Mr. Kummerling
reached down to pet the dog, the dog jumped and bit him on the face.
(Affidavit of Klaus Kummerling, Page 2, Paragraph 3).
4.

Bo, for many months prior to the July 30, 2013, attack

was kenneled, taken care of, and resided at Robyn and Mark Munkhoff's
home which was next door to the Kummerlings. (Affidavit of Klaus
Kummerling, Page 2, Paragraphs 5 & 6)
5.

For a many months prior to the dog bite incident, both

Sam Munkhoff and Bo primarily resided at Robyn and Mark Munkhoff's
home at 3810 N. Sutters Way, Coeur d'Alene, Idaho. (Affidavit of Klaus
Kummerling, Page 2, Paragraph 4).
6.

Mark Munkhoff and Sam Munkhoff were notified by City

of Coeur d'Alene officials of the dangerous propensities of Bo prior to the
attack on July 30, 2013. (Exhibit 'A' to the Affidavit of Michael M. Parker
at Page 2 & 3)
7.

Mark Munkhoff was aware that the City of Coeur d'Alene

MEMORANDUM IN SUPPORT OF
DENIAL FOR SUMMARY JUDGMENT - 2
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required that steps be taken to protect the public from Bo's viciousness,
including the requirement of posting 'dangerous dog' signs and a muzzle.
(Exhibit 'A' to the Affidavit of Michael M. Parker at Page 2 & 3)
8.

No 'dangerous dog' signs were placed on the residence of

Robyn and Mark Munkhoff, where Bo resided at the time of the biting
incident, nor was Bo ever muzzled. (Affidavit of Klaus Kummerling, Page
3, Paragraphs 14 & 15; Affidavit of Baerbel Litke, Page 2, Paragraphs 4 &
5).

9.

Both Mark and Robyn Munkhoff primarily took care of the

dog, Bo, on numerous occasions including, but not limited to, when Sam
Munkhoff was working in North Dakota. (Affidavit of Klaus Kummerling,
Page 3, Paragraph 7; Exhibit 'A' to the Affidavit of Michael M. Parker at
Page 2 & 3).
10.

Robyn and Mark Munkhoff fed and cared for the dog, Bo,

while it was residing in their home including, but not limited to,
instructing the Kummerlings to spray water on the dog to stop its
incessant barking.

(Affidavit of Klaus Kummerling, Page 3, Paragraph 7

& 11).

11.

Bo has been involved in at least three other incidents

involving Coeur d'Alene Animal Control in the months prior to the July
30, 2013, biting incident. Two those three incidents reflected the
viciousness of Bo .. (Exhibit 'A' to the Affidavit of Michael M. Parker).
II.

A.

ARGUMENT

MUNKHOFFS HAVE NOT MET THEIR BURDEN
FOR SUMMARY JUDGMENT

Rule 56(C) of the Idaho Rules of Civil Procedure provides that
MEMORANDUM IN SUPPORT OF
DENIAL FOR SUMMARY JUDGMENT - 3
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"The judgment sought shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law." Not only are
there genuine issues of material fact in this case, but also undisputed
issues of material fact which preclude entry of summary judgment. The
Munkhoffs, in moving for summary judgment, have the burden to show
that no genuine issue of material fact exists with regard to Plaintiffs'
claim Chandler v. Hayden, 147 Idaho 765 (2009); Also Rei v. Holzer, 139
Idaho 81, 85 (2003). In the present situation, defendants Robyn and
Mark Munkhoff allege that they had no care, control, or involvement with
the dog, Bo, or knowledge of its vicious propensities. As indicated in the
affidavits of Klaus Kummerling and Baerbel Litke and Exhibit 'A' to the
Affidavit of Michael M. Parker containing the incident report in regards to
the dog bite reflect those allegations the Munkhoffs, are not factually
correct.
When ruling on a Motion for Summary Judgment, the trial court
must determine whether the evidence, when construed in the light most
favorable to the non-moving party, presents a genuine issue of material
fact or shows that the moving party is not entitled to a judgment as a
matter of law. Kiebert v. Goss, 144 Idaho 225, 228 (2007). Where there is
conflict in the evidence which is presented; a determination should not be
made on summary judgment if the credibility can be tested by testimony
in court at trial before the trier of fact. Argyle v. Slemaker, 107 Idaho 668
(Ct. App. 1984).
B.

MARK AND ROBIN MUNKHOFFS' NEGLIGENCE
CAUSED DAMAGE TO THE PLAJNTIFFS
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A cause of action for negligence requires the following elements:
1) Existence of a duty recognized by law requiring the defendant to
conform to a certain standard of conduct; 2) Breach of that duty; 3)
Casual connection between the defendant's conduct and the resulting
injury; and 4) Actual loss or damage. Black Canyon Racquetball Club, Inc.

v. Idaho First National Bank, N.A., 119 Idaho 171, 175-176 (1991). The
issue of liability of the Munkhoffs for negligence can simply be answered
by addressing the following questions: Would Mr. Kummerling have been
injured if 1) the Munkhoffs had not allowed the dog to reside on the
premises; 2) if the Munkhoffs had given Mr. Kummerling notice of the
vicious propensities of the dog; or 3) if the dog had been muzzled? If the
Munkhoffs had done any one of the three above, no damage or injury
would have happened to Mr. Kummerling.
The actions that the Munkhoffs needed to take to limit any
possibility of a dog bit to Mr. Kummerling were very simple. Any one of
•

the three above-mentioned items: removing the dog, muzzling the dog,
and notifying the neighborhood and public in general of the dangerous
viciousness of the dog by signage or otherwise, would have eliminated
any contact between Mr. Kummerling and Bo. The Munkhoffs seem to
ignore the fact that if not for their actions in harboring the dog and failing
to take steps to notify their neighbors of the dangerousness of the dog,
that the injury would not have occurred.
1.

Robyn and Mark Munkhoff owed a duty to the

Kummerlings to prevent the injury which occurred
As a general principle, every person in the conduct of his or her
business, has a duty to exercise ordinary care to prevent unreasonable
foreseeable risks of harm to others. Turpen v. Granieri, 133 Idaho 244,
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( 1999). The issue of whether a duty to serve occurs, in large part, is
whether the harm was foreseeable. Turpen v. Granieri, supra. If a party
harbors, kennels, and houses a dog which they know to be vicious and do
not take steps to protect the public from that dog by removing the dog,
muzzling the dog, or providing warning signs of the dangers of the dog,
common sense provides that it is foreseeable that an injury could happen.
Foreseeability is a question of fact, which precludes entry of a summary
judgment. Lundy v. Hazen, 90 Idaho 323 (1966).
The Munkhoffs have listed the elements of foreseeability citing

Turpen at page 5 of their memorandum, so it is not necessary to recite
them here. However, in determining whether liability attaches to the
foreseeability of the injury resulting from the defendants actions depends
on the degree of harm and the effort to prevent it. Where the degree of
result of harm is great, but preventing it not difficult, a relatively low
degree of foreseeability is required. Turpen, 133 Idaho at 248. The fact
that Bo was not in the Munkhoffs specific control at the exact time that
the bite occurred does not immunize them from this liability.
Foreseeability relates to the rise of harm rather than the specific
mechanism of injury. Sharp v. W.H. Moore, Inc., 118 Idaho 297, 300
(1990). The Munkhoffs were notified by the City of Coeur d'Alene Animal
Control on at least two separate occasions of the fact that the dog was
vicious and the steps that had to be taken to comply with that law,
including muzzling, removing the dog, and providing signage. (Exhibit 'A'
to the Affidavit of Michael M. Parker at Page 2 & 3). There were three
separate incidents involving Bo and Animal Control prior to Bo biting Mr.
Kummerling. In the first incident on November 26, 2012 (Incident 12C38204), Bo had to be Tasered. This was the first incident in which the
Munkhoffs were made aware of Bo's vicious tendencies and requirement
of a muzzle and 'Beware of Dog' sign. On February 9, 2013, Bo was cited
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for remaining at large. Exhibit 'A' reflects that on April 29, 2013, Bo bit
someone while was running at large. The report reflects at this time,
Mark Munkhoff was again made aware of the muzzle and signage
requirement. Mark Munkhoff also indicated that Bo was not allowed to
live at his residence ever. That statement was false because Bo continued
to reside at the Munkhoffs home, after April, 2013. (Affidavit of Klaus
Kummerling, Page 2 & 3, Paragraphs 6 & 7).
The Munkhoffs indicate that blame cannot be attached to their
conduct because they could not prevent Bo from leaving with its owner.
They were primarily responsible for the safety to the public when they
elected to haye the vicious dog. The Munkhoffs knew that the dog, in
fact, could and would probably attack individuals but chose to ignore that
probability and allowed the dog to remain at their home. The intervention
of a third party's negligence or of other and new direct causes of injury do
not preclude recovery against the original negligent actor if the injury was
the natural or probably result of the original wrong. Carron v. Guido, 54
Idaho 494 (1934). The fact that it was Sam Munkhoff holding the dog at
the time it bit Mr. Kummerling ignores the fact that the dog would not
have been there at all if not for the acquiescence and agreement of the
Munkhoffs. It would be no different if the dog had broken out of the fence
and went and bit an unsuspecting member of the public (which,
coincidentally, it had done prior). The Munkhoffs cite Boots ex rel Boots v.

Winters, 145 Idaho 389 (2008), for the proposition that the Munkhoffs
have no duty to the Plaintiffs. The Boots case, however, has four
important factual differences than the present case: 1) The defendant did
not reside on the premises with the dog; 2) The dogs were provoked
immediately prior to the biting; 3) The defendant had no knowledge of the
dog's vicious propensities; and 4) the attack occurred after the plaintiff
went on the property where the dogs were harbored.
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The most recent reported Idaho case involvement dog bite
liability which Plaintiffs' counsel could locate is Boswell v. Steele, 158
Idaho 554 (2015). The Boswell case involved the plaintiff, Mr. Boswell,
being bitten on the hand by the defendant, Amber Steele's, Scottish
Terrier, in Ms. Steele's home. Mr. Boswell was invited inside the home
and reached over a gate toward the dog at which time he was bitten. In
two other incidents, the dog had nipped at others. Boswell pp.557-558.
"Beware of Dog" signs were posted on the premises. pp. 557-558. The
Boswells filed an action against the Steels which included a claim for
negligence. p.559. Ms. Steel attempted to have the Boswells' negligence
claim dismissed at summary judgment. The trial court did grant
summary judgment in favor of Ms. Steele, but the appellate court
reversed on every issue contending the existence of genuine issues of
material fact precluded entry of summary judgment as to all of Boswells'
claims.
The Boswell case also is helpful as it follows the history of Idaho
cases on dog bite liability. The Munkhoffs were custodians of Bo and
kept him at their home, even when Sam Munkhoff was absent (Affidavit of
Klaus Kummerling, Page 3, Paragraph 7; Exhibit 'A' to the Affidavit of
Michael M. Parker). They walked, fed, and did all other activities
consistent with ownership of Bo. The Munkhoffs knew of Bo's vicious
tendencies, however they are liable for Bo's actions even if they were not
his owner. See Braese v. Stinker Stoves, Inc., 157 Idaho 443 (2014)."
Store owner would also have a duty to protect patrons from a dog that the
store owner knew or should have known of the animal's vicious or
dangerous propensity." Braese at p.446.
However arguendo, even if the Munkhoffs did not have the
actual knowledge of the viciousness of both; they still had a duty to
protect the Kummerlings. The owner of a domestic animal is liable for
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injuries caused if the owner knew, or should have known, of the animals
vicious or dangerous tendencies. McClain v. Lewiston Interstate Fair and

Racing Assn., 17 Idaho 63, at 79 (1909).
Finally, a duty to the Kummerlings by the Munkhoffs is created
by Idaho statute, i.e. negligence per se. Idaho Code § 25-2805(2) related
to securing a vicious dog and applies to the owner of the dog, as well as
the owner of the premises where the dog is harbored, i.e. Mark and Robin
Munkhoff. The Munkhoffs, under this statute, were prevented from
allowing Bo to be removed from the house unless "restrained by a chain
sufficient to control the vicious dog." It is evident the chain/leash on Bo
was not sufficient to control him. The effect of establishing negligence
through a violation of a statute is to conclusively establish the first two
elements of a cause of action in negligence. Slade v. Smith's Mgmt. Corp.,
119 Idaho 482,489 (1991).

2.

The Action/Inaction of Mark and Robyn Munkhoff was a Proximate
Cause of the Injuries Sustained by Plaintiffs
Proximate cause is a question of fact. Cramer v. Slater, 146

Idaho 868 (2009). There can be more than one proximate cause of the
injury complained of. Unrelated tortious acts of different defendants can
concur as proximate causes of an injury. Lindhartsen v. Myler, 91 Idaho
269 (1966). The breach by the Munkhoffs, which is the harboring of the
dog without muzzling or providing notice to the public of its dangerous
propensities is the proximate cause of the injury to the plaintiffs. If any of
those items had been followed by the Munkhoffs, the injury would not
have occurred. Proximate cause focuses upon legal policy in terms of
whether responsibility will be extended to the consequences or the
conduct which has occurred. Henderson v. Cominco American, Inc., 95
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Idaho 690, 695 (1973). Acts of negligence, whether joint or independent
of each other can both constitute proximate cause of an injury. Valles v.
Union Pac. R. Co., 72 Idaho 231, 238-239 (1951).

Munkhoffs further argue that their actions were not the actual
cause of Plaintiffs' injury. Actual cause is whether a particular event
produced a particular consequence. Newberry v. Martens, 142 Idaho 284,
288 (2005). The dog would not have bitten Mr. Kummerling if any one of
the three items above had been met, i.e. the dog had not resided in the
Munkhoff's home, signs notifying the public of the dangerous dog, and
the muzzling of the dog had occurred. If the Munkhoffs had complied
with any of those events which were a substantial factor resulting in the
dog bite, the bite would not have occurred. When several causes combine
to produce injuries, a person is not relieved from liability because he is
responsible for only one of them; it is sufficient that his acts of
negligence, whether joint or independent of each other, can both
constitute proximate cause of an injury.
3.

There is No Superseding Cause Which Nullifies
the Munkho:ffs' Liability

The defendants argue that the dog bite could have happened if
Bo had never stayed at their home, and that Sam Munkhoff walking the
dog was a superseding cause eliminating any liability on their part.
Whether an act is a superseding cause is a question of fact that precludes
summary judgment. Lundy v. Hazen, supra. A superseding "cause is an
act of an act of a third person or force which by its intervention prevents
the actor from being liable for harm to another which his antecedent
negligence is a substantial factor in bringing about." Lundy v. Hazen, 90
Idaho at 329. The reason Bo was in the plaintiffs' driveway was because
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he lived with the Munkhoffs, next door. This is a factually different case
than if Sam Munkhoff had brought the dog over to the Munkhoffs for a
one-time visit. That was not the case here. The facts support that the
dog and Sam both, with the knowledge, consent, and acceptance of
Robyn and Mark Munkhoff, resided continually next-door, which created
a continual danger. Sam's action in walking the dog was not an
intervening action. It was an actual sequence of the events by allowing
Robyn and Mark to keep the vicious dog in their premises. It would be
natural and foreseeable by the Munkhoffs that their son would take the
dog for a walk and, without it being muzzled, it would bite someone. The
Munkhoffs, knowing this, had a duty, frankly, not to have even the dog
on their premises. Before an intervening superseding cause of an
accident can become the sole proximate cause of the injury and thus
relieve the first negligent wrongdoer of liability, such subsequent cause
must have been unforeseen, unanticipated, and not a probable
consequence of the original negligence. Lundy v. Hazen at 330 citing
Dewey v. Keller, 86 Idaho 506 ( 1964).

The actions of Sam Munkhoff are not a superseding cause
because the Munkhoffs have met all the elements of Restatement Second
of Torts § 44 7, which states:
The fact that an intervening act of a third person is
negligent in itself or is done in a negligent manner does not
make it a superseding cause of harm to another which the
actor's negligent conduct is a substantial factor in bringing
about if (a) the actor at the time of his negligent conduct
should have realized that a third person might so act, or (b)
a reasonable man knowing the situation existing when the
act of the third person was done would not regard *330 it as
highly extraordinary that the third person had so acted or
(c) the intervening act is a normal consequence of a
situation created by the actor's conduct and in the manner
in which it is done is not extraordinarily negligent.
MEMORANDUM IN SUPPORT OF
DENIAL FOR SUMMARY JUDGMENT - 11

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

140 of 484

C.

MARK AND ROBYN MUNKHOFF CREATED A NUISANCE

Nuisance is defined under Idaho Code § 52-101 as "Anything
which is injurious to health or morals, or is indecent or offensive to the
senses or obstruction to the free use of property, so as to interfere with
the comfortable enjoyment of life or property or unlawfully obstructs free
passage or use, in the customary manner, or any navigable lake or river,
stream, canal or basin, or public park, square, or street or highway is a
nuisance." The specific language of the nuisance definition, which
applies in this case is "Anything which is injurious to health ... so as to
interfere with the comfortable enjoyment of life." Keeping Bo, a
dangerous dog, at their home, satisfies the mandatory "anything injurious
to health" requirement. Bo's subsequent attack on Klaus Kummerling
interferes with his comfortable enjoyment of life. The operation of, and
continuing to allow, a dangerous situation to occur on your property
without taking reasonable precautions to protect the immediate public
constitutes a nuisance. Lundahl v. City of Idaho Falls, 78 Idaho 338, 345346 (1956). A nuisance does not require an element of persistence,
although one did occur in the situation at hand. The Munkhoffs kept the
dog, Bo, at their home knowing of the viciousness for many months prior
to the biting incident. A party can be liable for a nuisance when they are
aware of the of the nuisance and its dangerousness, but fail to take
proper actions to remove or eliminate the danger. Roberts v.

Transportation Dept., 121 Idaho 727 (1991).
There are two kinds of nuisance: a nuisance per se, and a
nuisance in fact. Larsen v. Village of Lava Hot Springs, 88 Idaho 64
(1964).

A nuisance per se is a situation in which the activity at all times,

under all circumstances, regardless of location and surroundings, is a
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nuisance. Larsen at Page 72. The Munkhoffs cite Smith v. Costello, 77
Idaho 205 (1955) for the proposition a dog is not a nuisance per se.
However, a vicious dog, such as Bo, is a nuisance per se. Idaho Code§
25-2805 (2) specifically provides in part:

Any dog which, when not physically provoked, physically
attacks, wounds, bites, or otherwise injures a person who is
not trespassing is vicious. It shall be unlawful for the
owner or the owner of premises on which a vicious dog is
present to harbor a vicious dog outside a secure enclosure.
Maintaining a dog in violation of the aforementioned statute
constitute a nuisance per se. The Munkhoffs harbored Bo in violation of
the aforementioned statute.
Nuisance in fact occurs when applying the specific facts of the
case a nuisance exists as opposed to a generalization. The specific facts
combine to form a nuisance because of surrounding circumstances.

Rowe v. City of Pocatello, 70 Idaho 344 (1950). By example in the Smith v.
Costello case, the Court held a dog, just by virtue of running unleashed in
the woods is not a nuisance. If the facts are changed and that dog is
known to be vicious and dangerous, required to be on a leash and
muzzled; then that dog does in fact become a nuisance by running
unattended. Consequently, maintaining Bo is a nuisance without taking
steps to protect the public is both a nuisance per se and nuisance in fact.
"A person can be liable for nuisance if he controlled, managed, or
otherwise had some relationship to the offensive instrumentality, or
behavior that would allow the law to say the defendant must stop causing
it and/or pay damages for it." Cobbley v. City of Challis, 143 Idaho 130,
134 (2006).
There is sufficient evidence to support the dog was a nuisance.
See police report Exhibit 'A' of the Affidavit of Michael M. Parker, in which
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two separate instances of the dog attacking the public were documented
prior to biting Mr. Kummerling. When an entity allows an activity to occur
over a period of time which adversely effects the public's safety and health
and does nothing to eliminate that danger, that activity constitutes a
nuisance. Payne v. Skaar, 127 Idaho 341 (1995).
III.

PLAINTIFFS REQUEST FOR EMOTIONAL
DISTRESS DAMAGES IS APPROPRIATE

The plaintiffs in Paragraph V (sic) (VI) of their complaint against
the Munkhoffs, as well as their prayer, requested damages for emotional
distress as a result of Munkhoffs' outrageous (outrage) actions. Idaho
recognizes a recovery for emotional distress, whether the claim is called
intentional infliction of emotional distress or outrage (Brown v. Matthews
Mortuary, Inc., 118 Idaho 830 (1990)), mental anguish (Gill v. Brown,
107 Idaho 1137 (1985)), or the negligent infliction of emotional distress
(Czaplicki v. Gooding Joint School District 231, 116 Idaho 326 (1989)).
The Munkhoffs are responsible for the intentional infliction of
emotional distress damages to the Plaintiffs as a result of their actions in
allowing Bo to reside at their residence. The Munkhoffs blatantly
disregarded warnings and requirements under the law for containing Bo.
See Exhibit 'A' to the Affidavit of Michael M. Parker attached hereto.
Idaho has long ago adopted the Restatement Second of Torts § 46 which,
in part, states:
Emotional Distress passes under various names such as
mental suffering, mental anguish, mental or nervous shock
or the like. It also includes highly unpleasant reactions
such as fright, horror, grief, shame, humiliation,
embarrassment, anger, chagrin, disappointment, worry, and
nausea ...
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Whether called outrage or the tort of intentional infliction of
emotional distress, such a claim is supportable if the conduct of the
parties was extreme, outrageous, and either intentionally or reckless
caused severe emotional distress. Yoakum v. Hartford Fire Insurance Co.
129 Idaho 171 ( 1996). For the Munkhoffs, knowing the dangerous
propensities of the dog, Bo, and allowing it to stay in their residence, care
for it, and not notify the public as required by statute and numerous
warnings to them by the City of Coeur d'Alene, constitutes intentional,
outrageous, reckless, and negligent behavior which has caused emotional
distress to both plaintiffs.
IV.

CONCLUSION

Mark and Robyn Munkhoff had a duty to the public once they
agreed to allow the dog, Bo, to reside in the premises. That duty was to
either subsequently remove the dog or take preventative measures as
required by the City of Coeur d'Alene to protect the public, including
signage and muzzling. The Munkhoffs were aware that there were
previous instances of Bo biting innocent members of the public. Knowing
this, they had a duty to protect the public. They breached this duty by
allowing the dog to stay with them and failing to notify the public of its
vicious propensities.
Bo was a vicious dog. He attacked violently not only members of
the public, but also City of Coeur d'Alene officials. Bo, as such, was a
nuisance that posed a danger to the public for which the Munkhoffs were
required to provide protections. They did not. The Munkhoffs, after
knowing the dangerous propensities of the dog, knowing the requirements
and steps needed to be taken to continue to house the dog, ignored all of
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that and allowed him to stay next door to the plaintiffs, ultimately
resulting in the plaintiff being bitten. As a result, Plaintiff Klaus
Kummerling has suffered severe injuries from the bite, both he and his
wife, Baerbel, have suffered emotional distress. This case goes back to
ultimately taking responsibility for your actions. The Munkhoffs refused
to acknowledge and take steps to protect the public from the vicious dog,
even though they were aware of its vicious propensities. When they
decided to allow the dog to stay on their premises and not take the steps
to protect the public as required by the City of Coeur d'Alene, and what
any reasonable person would do, they subjected themselves to liability.
The question to be put forth to Mark and Robyn Munkhoff is could they
have done anything to prevent this injury from happening? The answer is
a resounding yes. They could have refused to board the dog, euthanize it,
muzzle it, or put up signage. They failed to do any of those things, and as
such, are responsible for the damages that plaintiffs have suffered.
Based upon the foregoing, Plaintiffs request that the court deny
Defendants' summary judgment in its entirety.

Dated this

~ day of April, 2016

Michael M. Parker
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Attorneys for the Defendants
Mark Munkhoff and Robyn Munkhoff.
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LITKE, husband and wife,
CASE NO.

CV 2015-5381

Plaintiffs,
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a political subdivision of the
State of Idaho; COEUR D'ALENE
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MUNKHOFF, husband and wife;
SAM MUNKHOFF,
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submit the following Reply to Plaintiffs Memorandum in Support of
Denial for Motion for Summary Ju.dgrnent:
I.

Su1m11.a.ry Judgment

The Plaintiffs claim there are genuine issues of material
fact in this case and undisputed issues of material fact which
pr.eclude summary judgment.

The Plaintiffs also claim that Mark

and Robyn Munkhoff (Mark and/or Robyn) allege that they had no
care, control, or involvement with the dog or knowledge of its
dangerous propensities.

Neither claim is correct.

Mark and

Robyn's position is simple and the facts which support their
position are not in legitimate dtspute.

Even in the light most

favorable to the Plaintiffs, the facts su.pport entry of summary
judgment because the Plaintiffs do nothing more than offer, at
most, a scintilla of evidence to the contrary.
As noted, the Idaho Supreme Court has said that "[i]n order
to forestall summary judgment in that case, the plaintiff must do
more than present a scintilla of evidence, and merely raising the
'slightest doubt' as to the facts is not sufficient to create a
genuine issue."
851, 854 (1996)

Zimmerman v. Volkswagen of Am., Inc., 128 Idaho

(citations omitted).
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Undisputed Facts

Neither the Plaintiffs nor the City of Coeur d'Alene dispute
the facts as stated by Mark and Robyn in any material way,

Those

facts are:
1.

Bo, the dog at issue in this case, was owned

Munkhoff (Sam).

Bo was not owned by Mar.k or Robyn.

disputes that Sam was the legal owner of the dog.

by

Sam

No party
At most, the

parties dispute what xelationship Mazk and Robyn had to the dog,
but that relationship eleazly is not as owners.

2.

Neither Mark nor Robyn ever received written

notification from the City of Coeur d'Alene that Bo had been
declared to be aggressive or dangerous nor did they receive any
written notice of the requirements for housing such a dog.

Both

the Plaintiffs and the City discuss at length what Mark and Robyn

may have known, but there is no dispute that they neve.r: received
written notice1 •

l

ThA

applicable ordinances o! tne City of Coeur d'Alene as referenced

by 1~he City and Plaintiffs require more th~n mere knowledge. Wri t ten notice
i .s reg1Jired by due process because the ordtn,gnce does not create a right or
op~ortunity co appeal a declaration that a dog 1s aggressive or dangerous
until afte:i:- written notice is received. See Exhibit "8'1 to the Affidavi. 1; or:

Officer Laurie Deus which includes Coeur d'Alene Clty Ordinace 6.20.020(C),
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Sam and Bo were temporarily staying at the home of Mark

and Robyn on or about July 30, 2013.

The only di~put:e about this

faat :i.s the word "tempo~arily" which is not matez:i.al to any issue
in this case.
4.

At the time Bo bit KJ.aus Kurnmerling on July 30, 2013,

neither Sam nor Bo were at the home of Mark and Robyn. No one

disputes this fact as the bite occur%ed on or nea% 1:he property

of Klaus Kummazling.
5. When

Bo

bit Klaus Ku.romerling on July 30, 2013, Bo was not

on property belonging to Mark or Robyn.

So was either on a

sidewalk in front of Klaus Kummerling's property or. in Klaus

Kurnmerling's driveway.

No party disputes this fact as the bite

ocourred on or near the property of Klaus Kummerling.

6.

Neither Mark nor Robyn were present at the time Bo bit

Klaus KummerJ.ing nor were they physically in control of Bo.

No

party disputea this faot as the bite occurred while the cloq was
in the immediate control of Sam.

7.

At the time Bo bit Klau! Kummerling, neither Mark nor

Robyn were taking care of Bo, they were not Bo's owner, they were
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not Bo's custodian, they did not have any authority to control Bo
when Bo was not on their property and not physically in their
presence, and they did not have the authority to tell Sam what to
do wj.th Bo when he was not on their property.

No party disputes

this fact as the bite ocaurrad on or near the property of Klaus

Rmmnerling while the dog was in the immediate contJ:ol of Sam.
III.

Negliqenc:e

In the Plaintiffs' Memorandum, the Plaintiffs state three
questions which they believe can "stmply" answer the issue of
liability,

The first question posed is whether the Plaintiffs

would have been injured if Mark and Robyn had not allowed the dog
to reside on the premises.

This question is ultimately

irrelevant since neither Mark nor Robyn had a duty prohibit the
dog at their. home.
house the dog.

They are actually permitted by statute to

Regardless, the injury complained of did not

occur on Mark and Robyn's property.
Next, the Plaintiffs ask if Mr. Kuromerling would have ,b een
injured had Mark and Robyn given him notice of the dog being
declared aggressive.

This is also irreleve.nt as there simply is

no duty for them to provide notice to the Plaintiffs.

In
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addition, the Plaintiffs had notice of the dog's tendencies based
on the dog's ongoing behavior of barking and charging the fence
of the Plaintiffs' yard.

See Exhibit "F" to the Affidavit of

Officer Laurie Deus (Klaus describes to Officer Deus how the dog
had ~often charged (Plaintiff's] fence in an aggressive manner",
p. J, la!t paragraph).
finally, the .Plaintiffs ask whether Mr. Kumroerling would.
have been injured if the dog had been muzzled.

Again, this is

irrelevant as to Mark and Robyn as they had no duty or ability to
muzzle a dog they were not p:r.esent with or j,n control of at the

time of the incident.

The Plaintiffs argue that if Mark and Robyn had done any of
these things differently, the injury would not have occurred.
While there is no certainty that is true and even if we assume it
to be true, it doesn't create any liability unless doing any of
those things breached a duty which Mark and Robyn owed to the
Plaintiffs.
1.

Duty

The Plaintiffs argue that Mark and Robyn owed a duty of
"ordinary caren to the Plaintiffs to prevent their injuries and
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IN SUPPOR!r OF DENIAL OF
M:l'l'ION FOR SUMHMtY JODGMi!NT

Klaus Kummerling, etal vs Mark Munkhoff, etal

-6

Docket No. 44735-2017

152 of 484

06/21

04/12/2016

15:26

208765104F,

ADE PLLC

propose that this duty largely relates to foreseeability,

PAGE

the

Plaintiffs state that it is '~conunon sense'' that an injury like
this is foreseeable.

Furthermore, the Plaintiffs state that

foreseeability is a question of fact, which precludes entry of a
summary j ud.gment.

The Plaintiffs r.ely on Lundy v. Hazen fo:r.: this

proposition, but misconstrues the Court in that case when the
Court noted that "[q]uestions of negligence, proximate cause,
intervening cause, and foreseeability are generally regarded as
questions of fact for determination by the jury unless the proof
is so clear that reasonable minds would construe the facts and
circumstances in only one wa.y. ''
327 (1966).

Lundy v. Hazen, 90 Idaho 323,

Furthermore, the Court has more recently held that,

"(t]he existence of a duty is a question of law over which this
Court exercises free review.n

Turpen v. Granieri, 133 Idaho

244, 247 (1999),

The Plaintiffs are correct that foreseeability is a large
part of the Court's analysis of whether a duty exists, but it is

not the only one.

The Plaintiffs basically ignore the ~elements

of foreseeabilityn, which are a large part of the Court's
balancing of harm analysis of which foreseeability is only one
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!n Turpen~ the Court laid out the other factors which are

designed to balance the potentially unlimited scope of
foreseeability, and explained that those factors are "the

closeness of the connection between the defendant's conduct and
the injury suffered, the moral blame a.ttached to the defendant's
conduct, the policy of preventing future harm, the extent of the
bur.den to the defendant and consequences to the community of
imposing a duty to exercise care with resulting liability for
breach, and the availability, cost, and prevalence of insurance
for the risk involved.#

Turpen at 247.

These factors were

examined a.nd discussed in Mark and Robyn's ~morandum in Suppor.t
of Summary Judgement.

The Idaho Supreme Court went on to note that, ~we only
engage in a balancing of the harm in those rare situations when
we are called upon to extend a duty beyond the scope previously

imposed, or when a duty has not previously been recognized."

Id.

at 248 (Citing Rife v. Long, 127 Idaho 841, 846(1995)). Since
there is no existing duty in these circumstances, these factors
should properly be considered and, on balance, no duty should be
imposed in these circumstances.
Nlitt,Y
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The Plaintiffs, of course, insist that there is an existing
duty, because they allege that Mark and Robyn had knowledge of

the dog's behavior.

They insist that Mark and Robyn were

"primarily responsible for the safety to the public" and that it
would be no different if the dog had broken out of the fence, yet
no statute or case law j,mposes that duty on them for an animal
not on their property, not running at large and in the control of

an owner over whom they had no control.
The Plaintiffs incorrectly state that the "Munkhoffs cite

Boots ex rel Boots v. Winters, 145 Idaho 389 (2008) for the
proposition that the Munkhoffs have no duty to the Plaintiffs.n 2
In Boots, a trespasser was injured by a tenant's dog and
attempted to hold the land.lord liable foI' the injury.

'J.'he Cou:r.t

noted that they "are aware of .no Idaho autho:r.ity imposing a, duty
on a J.andlord to protect third persons from a tena.nt' s dog ... ",
the Court conducted the balancing of harms analysis mentioned

a Mark and Robyn cite Boocs only once and not for the proposition
stated by the Plaint:i.ffs. In .f .act, the proposition is oM which the Soots
Court borrowed from T11rpen. '.!'he Plaint~ff uses the exact same proposition

taken from Turpen in their argument,

See Mark and Robyn's M:morand1;m in

$up_p o .r t of Summary Judgement, pp.5-6,
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above and upheld t~e lower court's summary judgment finding.
Boots at 394.
The Plaintiffs attempt to identj,fy ''fou.r. important factual
differencesn between Boots and the present case, but fails to
examine how those might actually relate to the present case.

The

first "difference" is that the "defendant did not reside on the
premises with the dog."

However, that is not a difference as

Mark ~nd Robyn also did not reside on the premises where the
incident occurred.

Secondly, the dog in Boots was provoked.

This is relevant only to the Court's analysis of liability under
Idaho Code 25-2805(2) and does not apply to this case.

Third, in

Boots the landlord had no knowledge of the dog's propensities;
however, this was only one factor considered by the Court and not
dj,spositive on the issue.

Finally, the. Boots incident occurred

when the plaintiff trespassed on the property.

It defies all

reason to suggest that the Boots Court wouJ.d have imposed
liability on the defendants in that case if the attack had
occurred off of their property as happened in the present case.
The Plaintiffs next discuss Boswell v. Steele, 158 Id.aho 554
(2015), but fail to explain it's application to the present
REPLY TO PLA:IN'XtFFS' Hl!lM>RANDUM
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Presumably they mention it because the Court

there overturned the lower courts entry of summary judgment.
However, the facts in that case are significantly different to
the case here and those in Boots because they involve a bite
which happen on the defendant's property after the defendant
invites the plaintiff onto her property.
The Plaintiffs next mention Braese v. Stinker Stores, Inc.,
J.57 Idaho 443 (2014), another case where the Court affirmed a.

grant of summary judgment to the Defendant,

In Braese, a patron

of the store was bitten by a dog which had been allowed to remain
on the premises, but the store owner had no knowledge of the
dog's propensities.

The Plaintiff uses Braese to suggest that if

Mark and Robyn had knowledge of the dog's propensities, they have
a duty.

However, in the very quote used by the Plaintiff, the

Court makes a clear distinction between Braese and the present
case.

They note that if they have knowledge "[a] store owner

would a.lso have a, duty to protect its patrons ... ''.
446.

Braese at

However, they don't indicate that such a duty would extend

outside the store to people who are not patrons even if the

owner had knowledge of the propensities.

To do so, would suggest
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they would have a duty to protect people in other stores, nearby
homes, and other places outside of their control.
The Plaintiffs ar.e incorrectly focused on the knowledge of
the propensities.

While such knowledge is certainly rele~ant in

many cases, the Plaintiffs ignore that the Defendant must ha,ve

both "knowledge of an unreasonable risk of harm and the right
· ability to control the third pa.zty' s oonduct."

and

Turpen at 248

(discussing what factors create a special relationship resulting
in a duty to protect the other party).
The Plaintiffs finally claim that a duty was created by
Idaho statute in Idaho Code§ 25-2805(2), that violation of the
statute constitutes negJ.igence per se, that Mark and Robyn were
"prevented from allowing'' the dog to be removed without
sufficient chain, and that it is uevident" that the chain was
insufficient so they must have violated the statute.
The Plaintiffs claim that the statute applies to the ~owner
of the premises where the dog is harbored" and that it requi~es
Mark and Robyn to prevent the removal of the dog without
sufficient chain,

This is essentially a claim that Mark and
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Robyn we~e obligated to control the behavior of a thir.d party
owner of Bo.
However, this is not what is required.

Instead, the statute

makes it unlawful for the ~owner of the premises on which a
vicious dog is present to harbor a vicious dog outside a secure
enclosure."

The dog was not "present" on premises owned by Ma~k

anct Robyn at the time of the incident and they were, accordingly,
not required to keep it in a secure enclosure at that time,
Furthermore, the statute requires that ~[a]ny vicious dog removed
from the secure enclosure must be restrained by a chain
sufficient to control the vicious dog.n

No conceivable reading

of this statute requires the owner of the premises to prevent the
owner of the dog from removing the dog from the secure enclosure.
Nor does it make the owner of the pre:m.ises liable for that
owner's choice of chain used to control the do·g .

These are two

completely independent and distinct provisions, neither of which
was violated

by

Mark and Robyn.

2. ,~oxima.te Cause

The Plaintiffs are not incorrect that there can be more than
one proximate cause of an injury and unrelated acts can be
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However, this does not mean that all unrelated

acts are proximate causes or that there is always more than one
pr.oxirnate cause.

As the Plaintiffs note, proximate cause focuses

upon policy considerations about how far responsibility will be
extended.

Indeed, this is a fundamental part of the balancing

test mentioned above.
In their discussion of p~oxirnate cause, the Plaintiffs make
nothing but bare, unsupported assertions, without even a
scintilla of evidence to support them, that the injury would not
have occurred but for the alleged breach of duty by Mark and
Robyn.

As previously noted by Mark and Robyn, there is simply no

evidence that the d.og being in their home, at a time prior to an
incident which did not occur on their property (and during which
they were not present), is a but for cause or even a substantial
factor in the injury as required by Idaho law.

See generally Doe

v. Sister.s of Holy Cr.oss, 126 Idaho 1036 (1995).
3.

Superseding Cause

As noted above, the Plaintiffs once again misstate the
Court's opinion in Lundy and claims that issues of intervening
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This

is not the case.
The Plaintiff claims that the reason Bo was in the
Plaintiffs' driveway was because he lived next door and that this
"is a factually different case than if Sam Munkhoff had brought
the dog over ... for a one-time visit."

Indeed, those might be

factually different situations, but mere differences do not make
those facts material.
The Plaintiffs further claim that the injury was part of a
"sequence of events" caused by Mark and Robyn allowing the dog to
be kept on their premises.

However, one could as easily say it's

part of a sequence of events resulting fr.om the birth of thej.r

son as it is foreseeable that if they have a child, that child
may visit.

It's foreseeable that if that child has a dog, that

dog may visit with the child.

In essence, this argument by the

Plaintiffs amounts to nothing more than saying Mark and Robyn are
liable because of their choice of residence.

:rv. Nui9anoe
The Plaintiffs claim that Mark and Robyn's housing of the
dog was a nuisance because it was "injurious to health".
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However, the mere keeping of the dog was in no way injurious to

anyone's health,
The Plaintiffs proceed to misstate the law of nuisance in
Idaho.

They cite Lundahl v. City of Idaho Falls, 78 Idaho 338

(1956), for the proposition that eontinuing to allow a dangerous

situation to occur on your property without taking reasonable
precautions to protect the public constitutes a nuisance.
However, the Lun.da.hl court stated nothing so b.t'oad and noted much
more na~rowly that, "[b]lasting in a populated area and in the
vicinity of buildings is dangerous end hazar.dous and if not done
with adequate an.d proper precautions and. by proper means and
methods becomes a nuisance.

0

Lundy at 346.

The Plaintiffs also claim, ·without support, that a nuisance
does not require an element of persistence.
Cou.rt has found otherwise.

The Idaho Supreme

See Spring Ridge Mineral Springs, LLC

v. Franklin County, 157 Idaho 424 {2014) .

The Plaintiffs a.llege

there was an element of persistence because the d~g was at Mark
and Robyn's home for a period of time prior to the incident.
~hey further claim that a par.ty can be liable for a nuisance if
"they are aware of the nuisance and it! dangerousness, but fail
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to take proper actions to remove or eliminate the danger."

The

Plaintiffs include a citation to Roberts v. Transportation Dept.,
121 Idaho 727 (1991).

However, Roberts is not a nuisance case

and, in fact, the Court never mentions nuisance except in

footnote 3 where it includes the text of a specific section of
the Manual on Uniform Traffic Control Devices which mentions
nuisance.

It has no bearing on the Court's decision in that

case.
The Plaintiffs then claj,m that, according to Larsen v.
Vil.1.age of Lava Hot Springs, 88 :Cdaho 64 (1964), there are two

kinds of nuisance: Nuisance per se and Nuisance in fact.

Idaho

law actually recognizes three types of nuisance: Public nuisance
(I.e.

§

52-102), Moral nuisance (I.e.

nuisance (I.e. § 52-107).

§

52-103), and Private

The Plaintiffs make no indication

whether they believe that Mark and Robyn created a public or
prtvate nuisance, but their constant references to p~otecting the
public indicate they believe the dog was a public nuisance.

r.c.

§ 52-102 states that "[a] public nuisance is one which affects at
the same time an entire community or neighborhood . . . . ,,
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The burden of proof to sustain an action for nuisance
requires that the nuisance be either a nuisance per se or a
nuisance in fact.
(1950).

Rowe v. City of Pocatello, 70 Idaho 343

The flaintiffs correctly cite the Larsen Court's

explanation of nuisance per se, but ignores the Court's first
statement on the issue which holds that "[n)othing which is legal
in its inception is nuisance per se.n

Larsen at 72,

Contrary to

Plaintiffs' unsupported assertion that Mark and Robyn "harbored
Bo in violation of [I.C. S 25-2805(2)]", there is no evidence
they did so.

In fact, as discussed above, this law requires only

that a vicious dog be harbored in a secure enclosure.

The

P.laintiff does not present a single fact which indicates directly
or indirectly that the dog was harbored outside a secure
enclosure.

In fact, an enclosure is never mentioned and no facts

are presented.

The PJ.aintiffs simply make the unsupported

assertion that Mark and Robyn somehow violated this code section.
The Plaintiffs further contradict Idaho law by claiming,
without support or any authority, that a vicious dog is a
nuisance per se.

This cannot be true since the very statute

which Plaintiff cites, I.C. § 25-2805(2), specifically allows for
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Idaho Code§ 52-108 specifically

states that "[n]othing which is done or maintained under the
express authority of a statute can be deemed a nuisance."
The Plaintiff further claims that having the dog is a
nuisance in fact because in Smith v. Costello, 77 Idaho 205
( 1955) (wherein the Court held that a dog is not a nuisance per
se), the Court held that a dog running at large was not a
nuisance.
0 ~

Somehow from this, the Plaintiff draws the conclusion

that a vicious dog which is required to be leashed and muizled
becomes a nuisance in fact by running unattended.

Even if this

were true, it has no bearing on the present case as Bo was not
"running unattendedn.

Consequently, the Plaintiffs unsupported

claim that "maintaining Bo is a nuisance without taking steps to

protect the public is both a nuisance per se and nuisance in fact
[sic]u, is not justified.
V. O,itrage

The Plaintiffs finally claim that the conouct of Mark and
Robyn was sufficiently outrageous to support a claim for
negligent, intentional, or reckless infliction of emotional
distress.

Yet there are no facts which support a showing that
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there was anything ~outrageous" about keeping an animal which is
allowed to be kept by statute.

Even if we assume that Mark and

Robyn did not follow the statute, a violation essentially related
to the size or presence of a "Beware of Dog"
considered outrageous.

sign should not be

And that is especially true in this

situation where the presence or. absence of a sign is of no

rele"rance.
Conolus.io!

The:te is no d.u.ty imposed

by

law on Mark and Robyn to p.revent

a. n inju.ry to someone outside of their property where they are not
present which is caused by a dog who is in the custody or care of
it's owner over whom they have no authority or control.

Even if

we assume, arguendo, that they had knowledge of the dog's
propensities, this still creates no duty on these facts and none
of the additional "factsn raised by Plaintiffs are material to
this issue.

The undisputed facts here clearly demonstrate that

Mark and Robyn owed no duty to prevent the injury and breached no
duty which was the proximate cause of the injury.

Accordingly,

there is no genuine dispute as to material facts and Mark and
Robyn are entitled to a judgment as a matter of law.
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/;;J___day of April., 2016.
AMENDOLA & DOTY, PLLC
Attorneys for the Defendants Mar.k
Munkhoff. and Robyn Munkhoff

By·

~

~_Q__.

ary I, Amendola

CER!rIFICATE OF SERVICE

l certify that on the _fl_ day of Ma.rch, 2016, I caused to
be served a true and correct copy of the foregoing by the method
indicated below, and addressed to the following~
MICHA.Et, L. HAMAN
HAMAN LAW OFFICES, P.C.
923 NORTH THIRD ST.REET
COEOR D'ALENE, ID 83816-2155

( ] U.S. Mail

[ ] Hand Delivered
[xJ Facsimile to: (208) 676-1693
[ ] Overnight Mail

MICHAEL M. PARKER
~OWELL, KUZNETZ & PARKER, P.S.
ROCK POINTE TOWER
316 W. BOONE, SOITE 380
SPOKANE, WA 99201

[ ] U.S. Mail
[ ] Hand Delivered
(x] Facsimile to: (509} 455-8522
[ ] Overnight Mail

SAM MUNKHOFF
3910 SUTTERS W~~
COEUR D'ALENE, IO 83815

[X] U.S. Mail
[ ] Hand Delivered
[ J Facsimile to:
[ ] Overnight Mail
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
Plaintiffs
V.

CITY OF COEUR D'ALENE, IDAHO, a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE
CHIEF RON CLARK; MARK
MUNKHOFF and ROBIN MUNKHOFF,
husband and wife; SAM MUNKHOFF,
Defendants.

CASE NO. CV-15-5381
MEMORANDUM DECISION
AND ORDER ON DEFENDANT
MARK MUNKHOFF and ROBYN
MUNHOFF'S MOTION FOR
SUMMARY JUDGMENT

The Summary Judgment Motion of Defendants Mark and Robyn Munkhoff
("Defendants") came on for hearing before the Honorable Cynthia K.C. Meyer on April 19,
2016. Defendants were represented by Gary I. Amendola of Amendola Doty & Brumley, PLLC.
Plaintiff was represented by Michael M. Parker of Powell, Kuznetz & Parker, P.S.

I.

FACTS

On the afternoon of July 30, 2013, Sam Munkhoff was walking his pit bull dog ("Bo") on
the sidewalk parallel to Sutlers Way, Coeur d'Alene, Idaho.

Defendants' Memorandum in

Support of Motion for Summary Judgment ("Memorandum") at 1. Sam was staying at the house
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of Robyn and Mark Munkhoff ("Defendants"), at 3826 Sutlers Way at the time. Id. Klaus
Kummerling ("Plaintiff') lives next door to Defendants and had observed Bo in Defendants'
yard for many months prior to this incident. Plaintiff's Memorandum in Support of Denial of
Summary Judgment ("Response") at 2.
As Sam walked Bo past Plaintiff's driveway Plaintiff asked Sam if it was "okay to pet the
dog?" Id. Sam responded that it was okay to pet Bo. Affidavit K. Kummerling at 2. When
Plaintiff reached down to pet Bo, the dog lunged at Plaintiff and bit him on his lower face
causing severe injuries requiring emergency care, subsequent surgery, and permanent scarring.
Response at 16.
Bo had been designated an aggressive dog by Animal Control Officer Laurie Deus on
November 26, 2012. Affidavit L. Deus at 2. On November 26 Officer Deus was called to a
location in Coeur d'Alene pursuant to a report of a vicious dog. Id. Upon arriving at the
location Officer Deus observed a black and white pit bull dog, later identified as Bo,
aggressively charging at people. Id; Ultimately Officer Deus had to call in a second officer to
assist her in capturing Bo. Id. Exhibit A. The two officers were forced to use a Taser on Bo in
order to subdue him and capture him. . Id.

The following day Sam Munkhoff called Animal

Control to report Bo missing. Id. Officer Deus informed Sam that she was declaring Bo an
aggressive dog and he would be required to adhere to the provisions contained in Coeur d'Alene
City Ordinance 6.20.030. Id. at 3; Exhibit C.
Sam informed Officer Deus that the dog would be better controlled at Defendants' home.
Id. at 2. Officer Deus met Sam at Defendants' home and determined that the fence met the

specifications in the ordinance. Id. at 3, Officer Deus further informed Sam that signs must be
posted on the fence warning of a dangerous dog and if the dog left the enclosed yard he was to be
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enclosed yard he was to be muzzled. Id.

Officer Deus gave Sam a written copy of the

ordinance and the requirements for keeping an aggressive dog. Id. Officer Deus asserts that
Defendant Mark Munkhoff arrived while she was giving these instructions to Sam and she also
explained the requirements to Defendant and asked if he was willing to contain Bo in the manner
required. Id. at 2-3. Mark Munkhoff verbally agreed to follow the requirements as Officer Deus
explained them to him. Id.
On April 30, 2013, Officer Deus received a report of a dog bite that occurred on April 29,
2013, at or near 3841 N. Sutter Way, Coeur d'Alene, Idaho. Affidavit L. Deus at 4. The
offending dog was identified as Bo. Id at 5; Exhibit D. Pursuant to this incident officers from
Animal Control designated Bo as a dangerous dog according to Coeur d'Alene City Ordinance
6.20.40. Id. Animal Control Officer Gilbertson went to Defendants' home and spoke to Mark
Munkhoff and informed him that Bo had been declared a dangerous dog. Affidavit L. Deus
Exhibit D. Officer Deus talked to Defendant Mark Munkhoff regarding this incident on April
30, 2013, and Defendant Mark Munkhoff informed Officer Deus that Bo was no longer allowed
at his residence. Id. at 6. Officer Deus continued to try and locate Sam Munkhoff and Bo in
regard to the April 29, 2013, incident to no avail. Id. On May 3, 2013, Officer Deus again
talked to Defendant Mark Munkhoff in an effort to locate Sam and Bo. Id. Mark Munkhoff
repeated that Bo was not allowed at his residence. Id.
Defendants argue that Bo was present at their home on July 30, 2013, temporarily while
Sam was visiting them. Affidavit Mark and Robyn Munkhoff at 3. Plaintiff asserts that Bo was
present at Defendants' home for several months prior to the incident at issue. Affidavit of K.
Kummerling at 2. Defendants filed this Motion for Summary Judgment arguing that they owed
no duty of care to Plaintiff, that they did not own, or otherwise control or harbor Bo, that the
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conduct complained of is not so outrageous to support a claim of intentional infliction of
emotional distress ("IIED"), and that Plaintiff failed to allege facts sufficient to justify a finding
that Bo was a nuisance.

Memorandum at 5-12.

Plaintiff filed a response arguing that

Defendants had knowledge of Bo's dangerous propensities, failed to warn others of the danger,
and failed to comply with a Coeur d'Alene ordinance requiring persons harboring an aggressive
or dangerous dog to take certain measures. Response at 2-3.
II.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." Idaho Rule of Civil
Procedure 56(c). "Once the movant has established a prima facie case that, on the basis of
uncontroverted facts, the movant is entitled to judgment, the opposing party must set forth
specific facts showing that there is a genuine issue for trial and cannot merely rest on the
pleadings." Mc Vicker v. City of Lewiston, 134 Idaho 34, 37 (2000), citing Idaho Rule of Civil
Procedure 56(e); Theriault v. A.H Robins Co. Inv., 108 Idaho 303, 306 (1985).
When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest
upon the mere allegations or denials of that party's pleadings, but
the party's response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a genuine
issue for trial. If the party does not so respond, summary judgment,
if appropriate, shall be entered against the party.
Idaho Rule of Civil Procedure 56(e).
"In order to survive a motion for summary judgment, the non-moving party must 'make a
showing sufficient to establish the existence of an element essential to that party's case on which
that party will bear the burden of proof at trial."' Jones v. Starnes, 150 Idaho 257,259,245 P.3d
1009, 1012 (2011), (quoting Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988)). A
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motion for summary judgment will not be granted where there are unresolved issues of material
fact. McKinley v. Fanning, 100 Idaho 189, 190, 595 P.2d 1084, 1086 (1979). When deciding a
motion for summary judgment, all disputed facts are to be construed liberally in favor of the nonmoving party, and all reasonable inferences that can be drawn from the record are to be drawn in
favor of the non-moving party. Hilliard v. Murphy Land Co., LLC, 158 Idaho 737, 743, 351
P.3d 1195, 1201 (2015), reh'g denied (July 20, 2015).

III.

DISCUSSION
1. Negligence.

a. A Question of Fact Exists Regarding the Negligence of Defendant.

In order to establish a cause of action for negligence, a plaintiff must establish: "(l) a
duty, recognized by law, requiring the defendant to conform to a certain standard of conduct; (2)
a breach of duty; (3) a causal connection between the defendant's conduct and the resulting
injury; and (4) actual loss or damage." Turpen v. Granieri, 133 Idaho 244, 247, 985 P.2d 669,
672 (1999). Whether a duty exists is a question of law. Id Generally, "[e]very person, in the
conduct of his business, has a duty to exercise ordinary care to prevent unreasonable, foreseeable
risks of harm to others." Id The Idaho Supreme Court has identified several factors to determine
whether a duty arises in a given context:
[T]he foreseeability of harm to the plaintiff, the degree of certainty
that the plaintiff suffered injury, the closeness of the connection
between the defendant's conduct and the injury suffered, the moral
blame attached to the defendant's conduct, the policy of preventing
future harm, the extent of the burden to the defendant and
consequences to the community of imposing a duty to exercise
care with resulting liability for breach, and the availability, cost,
and prevalence of insurance for the risk involved.
Id.

Further, the issue of whether a duty exists relies in large part on whether the harm

complained of was foreseeable. Granieri, 133 Idaho at 247, 985 P.2d at 672. "Where the degree
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of harm is great, but preventing it is not difficult, a relatively low degree of foreseeability is
required. Conversely, where the threatened injury is minor, but the burden of preventing such
injury is high, a higher degree of foreseeability may be required." Boots ex. rel. Boots v.
Winters, 145 Idaho 389,394, 179 P.3d 352,357 (2008) (citation omitted).

The Idaho Supreme Court has stated: "Negligence is a subject well-suited for resolution
by a jury.

It is for the jury to decide what a reasonably careful person would do under

circumstances shown by the evidence." Smith v. Praegitzer, 113 Idaho 887, 749 P.2d 1012
(1988).

Any person who keeps, harbors, or otherwise has custody of a dog is required to

exercise proper judgment in the control of the dog. McClain v. Lewiston Interstate Fair &
Racing Ass'n, 17 Idaho 63, 104 P. 1015, 1017 (1909). Such a person is responsible for the

actions of the dog, and when the dog is placed in a position where it may do harm and an injury
occurs, negligence may be inferred. Id.
Plaintiff argues Defendants owed him a duty because they had knowledge of the
dangerous propensities of Bo and failed to follow the requirements under the ordinance by
posting signs, muzzling the dog when not enclosed, or removing the dog from the property.
Response at 6. Plaintiff avers that it was foreseeable given Bo's history, including three prior
biting incidents, that Bo would engage in the same type of conduct if not removed from the
property, or controlled according to the instructions given by Animal Control Officer Deus. Id.
Further, Plaintiff argues that all Defendant had to do was post a sign, muzzle the dog, or remove
the dog and the present incident could have been prevented, making the burden on Defendants
slight compared to the harm caused. Id.
Defendant argues: "while it may have been foreseeable that Bo might cause harm while
on [Defendants'] property, it imposes too great a burden to extend that foreseeability to a
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situation that would require [Defendants] to prevent an injury occurring at some unknown and
undetermined location away from their property and while Bo was not in their control. To do so
would place an extreme burden on anyone who allows another's pet into his/her home."
Memorandum at 6.
To a large degree, many of the factors requiring consideration turn on what Defendants
knew, or did not know, regarding the dangerous propensities of Bo. If, as Plaintiff suggests,
Defendants were aware of Bo's classification first as an aggressive dog, and then as a dangerous
dog, Defendant likely owed a duty under the statute to post signs regarding the dog, muzzle the
dog when not enclosed in Defendants' yard, or remove the dog from the property. See Coeur
d'Alene City Ordinance 06.20.030-040 (quartering and restraint requirements for dogs declared
aggressive or dangerous within the city of Coeur d'Alene).
While the existence of a duty is a question of law, in this case whether a duty was owed is
dependent upon the facts and circumstances. Specifically, there is a dispute regarding whether
Defendant had notice of the animal's dangerous propensities and whether Defendants had
custody, or were harboring or keeping Bo.

If, as Plaintiff suggests, Defendants were harboring, keeping, or otherwise had custody of
Bo, then it is likely Defendant owed a duty to warn of the dangerous propensities of the dog.
However, if Defendants were not keeping, harboring, or in custody of the animal, they likely had
no duty to warn Defendant.
Moreover, there 1s also a dispute regarding what Defendants knew regarding Bo's
dangerous propensities. According to the affidavit filed by Officer Deus she informed Mark
Munkhoff of the requirements regarding keeping a dog designated as aggressive or dangerous on
his property. Affidavit L. Deus at 3-4. Mr. Munkhoff asserts that he had no written information
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regarding Bo's designation as an aggressive or dangerous dog. Affidavit Munkhoff at 3. Mr.
Munkhoff does not dispute that he had knowledge of Bo's dangerous propensities or the
requirements related to keeping a dog designated as aggressive or dangerous, only that he
received no written information.
The degree of harm in the present case is significant. Dog bites can maim, disfigure, and
otherwise cause serious damage. Plaintiff claims that he would not have approached the dog if
he had known that it was a dangerous animal. In his affidavit Plaintiff states that he asked Sam
Munkhoff if it was okay to pet the dog. Affidavit K. Kummerling at 2. Plaintiff states that he
would not have tried to pet the animal had he known of Bo's dangerous propensities. Construing
the evidence in favor of Plaintiff, the burden to prevent the harm at issue was minor, (Plaintiff
avers that a warning sign placed on the fence as required under the statute would have prevented
him from attempting to pet the dog), and the harm caused was substantial.
In ruling on a motion for summary judgment this Court is to construe all facts in favor of
the non-moving party. Unquestionably, the parties dispute the events preceding the attack that
injured Plaintiff.

Further, while there is some dispute regarding whether Defendants were

harboring, keeping, or had custody of the animal (Plaintiff alleges Bo was present at Defendants'
residence even while their son was not, Defendants' argue Bo was present at the time of the
attack for a temporary visit), it is likely that in either case Defendants had notice of the
dangerous propensities of the dog.
Construing the disputed facts in favor of Plaintiff it is reasonable to infer Defendants had
notice of Bo's dangerous propensities and Defendants had notice of the requirements of keeping
a dog designated as aggressive or dangerous. While "as a general principle, every person, in the
conduct of his or her business, has a duty to exercise ordinary care to prevent unreasonable,
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foreseeable risks of harm to others," the critical inquiry here turns on a question of fact. Boots ex
rel. Boots v. Winters, 145 Idaho 389, 393, 179 P.3d 352, 356 (Ct. App. 2008). Specifically, a

disputed question of fact exists regarding whether Defendants were harboring Bo. Therefore, the
Court is unable to determine, as a matter of law, that Defendants did not owe a duty to Plaintiff.
In order for Defendants to prevail on their motion for summary judgment they must show that
they did not owe a duty to Plaintiff. Thus, summary judgment as to negligence is denied.
b. Causation is a Question of Fact for the Jury.

Proximate cause consists of actual cause and true proximate cause, which is also referred
to as legal cause. Newberry v. Martens, 142 Idaho 284, 288, 127 P.3d 187, 191 (2005). In other
words, proximate cause "is composed of two elements: cause in fact and scope of legal
responsibility." Doe Iv. Sisters of the Holy Cross, 126 Idaho 1036, 1041, 895 P.2d 1229, 1234
(Ct.App.1995). "Actual cause is the factual question of whether a particular event produced a
particular consequence." Newberry, 142 Idaho at 288, 127 P.3d at 191. But true proximate cause
focuses on whether legal policy supports responsibility being "extended to the consequences of
conduct. . . . [it] determines whether liability for that conduct attaches." Id (internal citations
omitted) (quoting Henderson v. Cominco American, Inc., 95 Idaho 690, 695, 518 P.2d 873, 878
(1973)). That is, "whether it was reasonably foreseeable that such harm would flow from the
negligent conduct." Sisters of the Holy Cross, 126 Idaho at 1040, 895 P.2d at 1233.
The issue of causation is generally a question of fact for the jury. Walker v. American
Cyanamid Co., 130 Idaho 824, 831, 948 P.2d 1123, 1130 (1997). However, when reasonable

minds could only come to one conclusion as to whether the plaintiffs injury was reasonably
foreseeable, the judge may decide the legal responsibility issue as a matter of law. Hayes v.
Union Pac. R.R. Co., 143 Idaho 204,208, 141 P.3d 1073, 1077 (2006) (citing Sisters of the Holy

MEMORANDUM DECISION AND ORDER ON DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT.
Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

9
176 of 484

Cross, 126 Idaho at 1041, 895 P.2d at 1234). "The 'legal responsibility element of proximate
causation is satisfied if at the time of the defendant's negligent act the injury was reasonably
foreseeable as a natural or probable consequence of the defendant's conduct.' " Id. (quoting
Sisters of the Holy Cross, 126 Idaho at 1041, 895 P.2d at 1234).
"A superseding cause is an act of a third person or other force which by its intervention
prevents the actor from being liable for harm to another which his antecedent negligence is a
substantial factor in bringing about." Id. at 411-12, 546 P.2d at 57-58. (quoting Lundy v. Hazen,
90 Idaho 323, 329, 411 P.2d 768, 771 (1966)). The following guidelines are used to determine
whether an intervening act is a superseding cause:
(a) the fact that its intervention brings about harm different
in kind from that which would otherwise have resulted
from the actor's negligence;
(b) the fact that its operation or the consequences thereof
appear after the event to be extraordinary rather than
normal in view of the circumstances existing at the time
of its operation;
(c) the fact that the intervening force is operating
independently of any situation created by the actor's
negligence, or, on the other hand is or is not a normal
result of such a situation;
(d) the fact that the operation of the intervening force is due
to a third person's act or to his failure to act;
(e) the fact that the intervening force is due to an act of a
third person which is wrongful toward the other and as
such subjects the third person to liability to him;
(f) the degree of culpability of a wrongful act of a third
person which sets the intervening force in motion.
Cramer v. Slater, 146 Idaho 868, 877, 204 P.3d 508, 517 (2009) (quoting Restatement (Second)
of Torts,§ 442 (1965)).
In Cramer the Court said:
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The Court cited to Idaho's comparative negligence statute which
states that "[c]ontributory negligence or comparative responsibility
shall not bar recovery in an action by any person . . . to recover
damages ... resulting in death or injury to [a] person" unless that
person's own negligence was greater than the negligence "of the
person against whom recovery is sought." I.C. § 6-801. In Brooks,
this Court ultimately held that the issue of the comparative
negligence . . . was not a determination to be made on summary
judgment.

Id, 146 Idaho at 877-78, 204 P.3d at 517-18 (2009).
Plaintiff argues that had Defendants adhered to the requirements outlined in Ordinance
6.20.030 the injury could have been prevented. Response at 6. Specifically, Plaintiff argues that
if Defendants had posted warning signs regarding Bo, Mr. Kummerling would not have
endeavored to pet the dog. Id. Moreover, Plaintiff argues that if Bo had been muzzled it could
not have caused the injury. Id. Plaintiff argues that failing to provide warnings and failing to
muzzle Bo were the proximate cause of the injury. Id. at 9.
Defendants argue that even if they owed a duty to Plaintiff, Sam's act of walking the dog
was a superseding cause of the injury and relieves them of any liability. Memorandum at 10.
Further, Defendants argue they cannot be the cause of the injury because it could have occurred
whether or not Bo was at their home. Id. at 9.
Whether the injury could have been prevented if Defendants had adhered to the
requirements of Ordinance 6.20.030 is a factual question. Causation in the instant matter largely
turns on the facts surrounding the harboring, keeping, and custody of Bo. If, as Plaintiff argues,
Defendants had custody and control of Bo for a period of months prior to the incident it may be
that the failure to warn and muzzle Bo was a cause of the injury.

However, if Bo was

temporarily present with Sam and was not being harbored by Defendants, it may be that Sam's
walking of Bo without a muzzle was the proximate cause of the injury.

MEMORANDUM DECISION AND ORDER ON DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT.

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

11
178 of 484

The superseding cause analysis in the present case turns on whether Sam's walking of Bo
was such a highly extraordinary act that it was not foreseeable by Defendants and thus was a
superseding cause of the injury. See Robinson v. Williamsen Idaho Equip. Co., 94 Idaho 819,
498 P.2d 1292 (1972) (determining that dangerous foreseeable intervening factors fall, as a
matter of law, within the scope of the risk created by the original negligence); Dewey v. Keller,
86 Idaho 506, 388 P.2d 988 (1964) (finding a superseding act must be one that is unforeseen,
unanticipated, and not a probable consequence of the original negligence).
Defendant argues Sam's walking of Bo was a superseding cause of the injury to Plaintiff.
However, that analysis must be determined based on whether Defendants could reasonably
foresee that Sam would undertake to walk the dog. If it is foreseeable that Sam would do so,
then the resulting harm lies within the scope of any original negligence ascribed to Defendant.
Viewing the facts in a light most favorable to Plaintiff, Sam's act of walking Bo is not so
extraordinary as to be considered unforeseeable. For these reasons there is a genuine issue of
material fact as to whether Sam's act of walking Bo was a superseding cause of the injury
suffered by Plaintiff.
In any event it is not for this Court to determine the cause of Plaintiffs injury.
Reasonable minds may differ as to the cause of the injury and this Court determines that the
cause of Plaintiffs injuries is a question of fact. Therefore, Defendants' motion for summary
judgment as to negligence is denied.
2. The Evidence in the Record is Insufficient to Support a Claim for Negligent
Infliction of Emotional Distress.
"In accordance with Idaho Rule of Civil Procedure 8(a), a pleading must contain 'a short

and plain statement of the claim showing that the pleader is entitled to relief and a demand for
relief." Harper v. Harper, 122 Idaho 535, 536, 835 P.2d 1346, 1347 (1992) (quoting Idaho Rule
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of Civil Procedure 8(a)). Pleadings "should be liberally construed in the interest of securing 'a
just, speedy and inexpensive resolution of the case.'" Brown v. City of Pocatello, 148 Idaho 802,
807, 229 P.3d 1164, 1169 (2010) (quoting Seiniger Law Office, P.A. v. N Pac. Ins. Co., 145
Idaho 241, 246, 178 P.3d 606, 611 (2008)). "Each averment of a pleading shall be simple,
concise, and direct. No technical forms of pleading or motions are required. I.R.C.P. 8(e)(l).
The key issue in determining the validity of a complaint is whether the adverse party is put on
notice of the claims brought against it." Gibson v. Ada Cnty. Sheriffs Dep't, 139 Idaho 5, 9, 72
P.3d 845, 849 (2003).
An award based on negligent infliction of emotional distress will not "be upheld without
an accompanying injury to the plaintiff." Czaplicki v. Gooding Joint Sch. Dist. No. 231, 116
Idaho 326,332, 775 P.2d 640,646 (1989) ("It is beyond dispute that in Idaho no cause of action
for negligent infliction of emotional distress will arise where there is no physical injury to the
plaintiff."). Black Canyon Racquetball Club, Inc., 119 Idaho 171, 804 P.2d 900 (1991) (finding
in order for a claim of negligent infliction of emotional distress to lie, there must be some
physical manifestation of the plaintiffs emotional injury). A party seeking damages pursuant to
a claim of negligent infliction of emotional distress must plead, or otherwise provide evidence of,
some physical manifestation of the emotional distress complained of.

Akers v. D.L. White

Const., Inc., 156 Idaho 37, 51-52, 320 P.3d 428, 442-43 (2014), reh'g denied (Mar. 28, 2014).

During oral argument on Defendants' motion for summary judgment Plaintiff argued that
the complaint properly alleged negligent infliction of emotional distress. Oral Argument April
19, 2016, at 3:49. Plaintiff argued negligent infliction of emotional distress and intentional
infliction of emotional distress were pled in the complaint at paragraph 6. 7. Id. That paragraph
reads: "Defendants Mark and Robin Munkhoff negligently failed to insure the public, and
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Plaintiffs in particular, were protected from the dog, even though they were aware of its
dangerous propensities.

Such conduct constitutes negligence, nuisance, and or outrage."

Complaint p. 7.
However, after a thorough review of the record nowhere does Plaintiff complain of any
physical manifestation of an emotional injury. There is no medical testimony, declaration, or
affidavit claiming that Defendant suffered a physical manifestation of an emotional injury and
there are no statements from either Defendant regarding a physical manifestation of an emotional
injury. While no technical form of pleading is required, the claim must plead sufficient facts to
put a party on notice regarding the nature of the claims that it must defend. In the present case
there are insufficient facts in the record to support a claim for negligent infliction of emotional
distress.

Therefore, Plaintiffs motion for summary judgment as to negligent infliction of

emotional distress is granted.
3. The Conduct Complained of is not so Outrageous to Support a Claim for
Intentional Infliction of Emotional Distress.

"In Idaho, four elements are necessary to establish a claim of intentional infliction of
emotional distress: (1) the conduct must be intentional or reckless; (2) the conduct must be
extreme and outrageous; (3) there must be a causal connection between the wrongful conduct
and the emotional distress; and (4) the emotional distress must be severe." Edmondson v. Shearer
Lumber Products, 139 Idaho 172, 179, 75 P.3d 733, 740 (2003)(citing Curtis v. Firth, 123 Idaho

598, 601, 850 P.2d 749, 751 (1993)). "Although a plaintiff may in fact have suffered extreme
emotional distress . . . no damages are awarded in the absence of extreme and outrageous
conduct by a defendant." Edmondson, 139 Idaho at 179, 75 P.3d at 740 (quoting Brown v. Fritz,
108 Idaho 357, 362, 699 P.2d 1371, 1376 (1985)). "Courts have required very extreme conduct
before awarding damages for the intentional infliction of emotional distress." Edmondson, 139
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Idaho at 180, 75 P.3d at 741. "Even if a defendant's conduct is unjustifiable, it does not
necessarily rise to the level of 'atrocious' and 'beyond all possible bounds of decency' that would
cause an average member of the community to believe it was 'outrageous.' "Id (quoting Ford v.
Revlon, Inc. 153 Ariz. 38, 43, 734 P.2d 580,585 (1987)).

Summary judgment is proper when the facts allege conduct of the defendant that could
not reasonably be regarded as so extreme and outrageous as to permit recovery for intentional or
reckless infliction of emotional distress. "It is for the court to determine whether the defendant's
conduct may reasonably be regarded as so extreme and outrageous as to permit recovery, or
whether it is necessarily so. Where reasonable men may differ, it is for the jury, subject to the
control of the court, to determine whether, in the particular case, the conduct has been
sufficiently extreme and outrageous to result in liability." Edmondson, 139 Idaho at 179-80, 75
P.3d at 740-41 (2003) (citing Restatement (Second) of Torts,§ 46 comment h (1965)).
In Alderson v. Bonner, 142 Idaho 733, 740-41, 132 P.3d 1261, 1268-69 (Ct. App. 2006), the
court explained:
However one defines what persons can expect from society
it is plain that courts have required very extreme conduct before
awarding damages for the intentional infliction of emotional
distress. See, e.g., Blakeley v. Shortal's Estate, 236 Iowa 787, 20
N.W.2d 28 (1945) (defendant's decedent committed suicide in
plaintiffs kitchen); Hill v. Traveler's Ins. Co., 154 Tenn. 295, 294
S.W. 1097 (1927) (mutilation of dead body); Boyle v. Chandler,
138 A. 273 (Del.Sup.1927) (removal of body from casket); Price v.
Yellow Pine Paper Mill Co., 240 S.W. 588 (Tex.Civ.App.1922)
(plaintiffs husband brought home in severely injured condition
without warning); Great A. & P. Tea Co. v. Roch, 160 Md. 189,
15 3 A. 22 (1931) (wrapping up a dead rat in place of a loaf of
bread for a sensitive customer); Bielitski v. Obadiak, 61 Dom. L.
Rep. 494 (1921) (spreading false rumor that plaintiffs son had
hanged himself).
The outrageousness that will justify liability under this tort
is illustrated in a number of Idaho cases, including Walston, 129
MEMORANDUM DECISION AND ORDER ON DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT.

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

15
182 of 484

Idaho 211, 923 P.2d 456 (insurance company's unfair dealings with
a grieving widower); Curtis v. Firth, 123 Idaho 598, 850 P.2d 749
(1993) (prolonged physical, mental, and sexual abuse); Gill v.
Brown, 107 Idaho 1137, 695 P.2d 1276 (Ct.App.1985) (recklessly
shooting and killing a donkey that was both a pet and a pack
animal); Spence, 126 Idaho 763, 890 P.2d 714 (real estate
developers swindling a family out of their "life-long dream").
By contrast, in some cases where conduct was arguably
unjustifiable, it was nevertheless held not to be sufficiently
outrageous or extreme for liability, e.g., Brown v. Matthews
Mortuary, Inc. , 118 Idaho 830, 801 P.2d 37 (1990) (loss of corpse
was not extreme or outrageous); Hatfield, 100 Idaho at 850-51, 606
P.2d at 954-55 (auctioneer's sale of equipment at "ruinous" price
below minimum set by seller, and issuance of multi-payee
settlement check that caused intra-family conflict); Payne, 136
Idaho 303, 32 P.3d 695 (belligerent yelling of profanities m
presence of a child after an automobile accident).
Alderson, 142 Idaho at 740-41, 132 P.3d at 1268-69.

There are no Idaho decisions discussing facts analogous to those in the present case, but
there are two cases from other jurisdictions with similar facts that were not considered so
outrageous as to justify a claim for intentional infliction of emotional distress. See Fairman v.
Santos, 174 Misc. 2d 85, 89 (N.Y. Sup. Ct. 1997) (finding that dog owner's conduct oflying to a

bite victim about vaccination, failing to control a vicious dog, and moving the dog to thwart
investigations by government agents was not so outrageous to support a claim for intentional
infliction of emotional distress); Lachenman v. Stice, 838 N.E.2d 451, 457 (Ind. Ct. App. 2005)
(finding dog owner negligent for failing to control dog who killed plaintiffs dog in unprovoked
attack, but conduct was not "so extreme in degree as to go beyond all possible bounds of
decency, and [could not] be regarded as atrocious and utterly intolerable in a civilized society").
Nowhere in plaintiffs' complaint is there an allegation that Defendants acted intentionally
or recklessly with regard to any aspect of the causation of Plaintiffs injury. The complaint
simply states that defendants were aware of the vicious propensities of the dog, that the dog was
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harbored at Defendants' home, and that by harboring the dog Defendants were negligent,
outrageous, and creating a nuisance. Complaint at 7.
Reviewing the facts in a light most favorable to the non-moving party the Court must
determine whether the conduct complained of is so outrageous as to be atrocious and utterly
intolerable in a civilized society. Defendants likely had possession of Bo for some amount of
time and given the affidavit of Officer Deus, had knowledge of the dangerous propensities of the
dog. However, the act of allowing a dog belonging to their son to stay on their property, even
given his dangerous designation, does not rise to the level of outrageousness required to support
a claim for IIED. Plaintiff was attacked while the dog was being walked by Sam Munkhoff,
whom all parties concede owned the dog. The dog was on a leash and was on a public sidewalk
just prior to the attack. While Defendants' conduct may be negligent and unjustifiable, it is not
outrageous.

If, by analogy, losing a corpse cannot be considered outrageous, it is hard to

imagine how the conduct at issue here could be. See Brown v. Matthews Mortuary, Inc., 118
Idaho 830, 801 P.2d 37 (1990).
Viewing the facts in a light favorable to the non-moving party, the Court determines the
conduct complained of is not so outrageous as to sustain a claim for intentional infliction of
emotional distress. Therefore, Defendants' motion for summary judgment as to IIED is granted.
4. Nuisance

"A nuisance per se is that which is a nuisance at all times and under all circumstances."
Rowe v. City of Pocatello, 70 Idaho 343, 348-49, 218 P.2d 695, 698-99 (1950) (citing 39 Am.

Jur. 289, sec. 11; 46 C.J. 648-49). "A nuisance in fact is that which is not inherently a nuisance,
or one per se, but which may become such by reason of surrounding circumstances, or the
manner in which conducted." Id. Further, Idaho has found that a nuisance generally requires an
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element of persistence. Spring Ridge Mineral Springs, LLC v. Franklin County, 157 Idaho 424,
427, 337 P.3d 583, 586 (2014). Idaho Code§ 52-101 defines a nuisance as:
Anything which is injurious to health or morals, or is indecent, or
offensive to the senses, or an obstruction to the free use of
property, so as to interfere with the comfortable enjoyment of life
or property, or unlawfully obstructs the free passage or use, in the
customary manner, of any navigable lake, or river, stream, canal,
or basin, or any public park, square, street, or highway, is a
nuisance.
Idaho Code§ 52-101. Idaho Code§ 25-2805 defines a vicious dog as:
Any dog which, when not physically provoked, physically attacks,
wounds, bites or otherwise injures any person who is not
trespassing, is vicious. It shall be unlawful for the owner or for the
owner of premises on which a vicious dog is present to harbor a
vicious dog outside a secure enclosure. A secure enclosure is one
from which the animal cannot escape and for which exit and entry
is controlled by the owner of the premises or owner of the animal.
Any vicious dog removed from the secure enclosure must be
restrained by a chain sufficient to control the vicious dog.
Idaho Code § 25-2805(2). In Smith v. Costello, 77 Idaho 205, 290 P.2d 742 (1955), the Idaho
Supreme Court held that a dog is not a nuisance per se. Smith v. Costello, 77 Idaho 205, 290
P.2d 742 (1955). However, the distinction in Smith is that the Court was considering dogs that
were running at large. Id.
Plaintiff urges this Court to determine that in keeping a vicious dog and failing to
properly follow the requirements for keeping such a dog, Defendants created a nuisance that was
injurious to Plaintiffs health and interfered with Plaintiffs comfortable use of his property.
Response at 12-13. Further, Plaintiff argues that maintaining the dog without adhering to the
strictures ofldaho Code§ 52-101 constitutes a nuisance per se. Id. at 13.
Defendants argue that there is no case law that supports a finding that simply continuing
to allow Bo on their property may be construed a nuisance. Memorandum at 14. Defendant
argues that in order for Bo to have been considered a nuisance per se the Court would have to
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determine he was a nuisance at all times and under all circumstances. Id. (citing Rowe, 70 Idaho
at 348-49, 218 P.2d at 698-99).
The keeping or harboring of an aggressive or dangerous dog, without more, cannot be
considered a nuisance per se. Specifically, there is a city ordinance that allows for the keeping of
a dangerous or aggressive dog on a resident's property provided the resident adheres to certain
requirements. The act of keeping such a dog under those circumstances does not, in and of itself,
constitute a nuisance per se.

Further, while Smith may be factually distinguishable, the

underlying premise sounds in the instant case. A dog that is allowed by ordinance to reside on
property within the city of Coeur d'Alene despite being designated as a dangerous dog cannot
then become a nuisance per se simply by designation.
It is a closer question whether Bo was a nuisance under the circumstances. Plaintiff

argues Defendants were harboring a dog that they knew had dangerous propensities. Whether
they were complying with the requirements of keeping such an animal is largely a matter in
dispute. Further, Defendants argue that they were not keeping the dog, but that the dog and their
son were present temporarily for a visit. Keeping, harboring, or otherwise having the dog on the
property does not amount to circumstances that would necessarily create a nuisance. Under the
ordinance, the mere act of keeping such a dog is permitted. It would run counter to the ordinance
if an act authorized under the ordinance, without more, would subject a party to liability.
Further, it cannot be said that the act of biting Plaintiff was a persistent element
associated with the keeping of Bo at Defendants' residence. While it is true that Bo had bitten
others in the past there is no evidence on the record that he was harbored at Defendants'
residence when the prior incidents occurred; in fact the record reflects he was not. Plaintiff must
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demonstrate some element of persistence, beyond the mere act of harboring Bo, in order to
maintain a cause of action for nuisance.
Based on the foregoing, construing the facts in a light most favorable to the non-moving
party, the simple act of keeping the dog on the property is not a nuisance in fact. Further, based
on prior case law and Coeur d'Alene ordinance 06.20.030, keeping Bo on the property does not
constitute a nuisance per se. Therefore, Defendants' motion for summary judgment as to the
nuisance cause of action is granted.
IV.

CONCLUSION

There exist genuinely disputed issues of material fact regarding Defendants' negligence.
Therefore, summary judgment as to negligence is denied. However, the Court determines that
the acts complained of are not so outrageous to support a claim for intentional infliction of
emotional distress and Plaintiff has failed to provide evidence of a physical manifestation of
emotional distress.

Therefore, Defendants' motion as to intentional infliction of emotional

distress and negligent infliction of emotional distress are granted. Similarly, Plaintiff has not
pled facts sufficient to support a cause of action for nuisance and Defendants' motion for
summary judgment as to nuisance is granted.
For these reasons, it is hereby
ORDERED that Respondent's Motion for Summary Judgment is GRANTED in part and
DENIED in part.

DATED this

n~ay of May, 2016.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
Plaintiffs
V.

CITY OF COEUR D'ALENE, IDAHO, a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE
CHIEF RON CLARK; MARK
MUNKHOFF and ROBIN MUNKHOFF,
husband and wife; SAM MUNKHOFF,
Defendants.

CASE NO. CV-15-5381
AMENDED MEMORANDUM
DECISION AND ORDER ON
DEFENDANT MARK
MUNKHOFFandROBYN
MUNHOFF'S MOTION FOR
SUMMARY JUDGMENT
CORRECTION TO PAGE 14

The Summary Judgment Motion of Defendants Mark and Robyn Munkhoff
("Defendants") came on for hearing before the Honorable Cynthia K.C. Meyer on April 19,
2016. Defendants were represented by Gary I. Amendola of Amendola Doty & Brumley, PLLC.
Plaintiff was represented by Michael M. Parker of Powell, Kuznetz & Parker, P.S.

I.

FACTS
On the afternoon of July 30, 2013, Sam Munkhoff was walking his pit bull dog ("Bo") on

the sidewalk parallel to Sutlers Way, Coeur d'Alene, Idaho.

Defendants' Memorandum in

Support of Motion for Summary Judgment ("Memorandum") at 1. Sam was staying at the house
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of Robyn and Mark Munkhoff ("Defendants"), home at 3826 Sutlers Way at the time. Id. Klaus
Kummerling ("Plaintiff') lives next door to Defendants and had observed Bo in Defendants'
yard for many months prior to this incident. Plaintiffs Memorandum in Support of Denial of
Summary Judgment ("Response") at 2.
As Sam walked Bo past Plaintiffs driveway Plaintiff asked Sam ifit was "okay to pet the
dog?" Id. Sam responded that it was okay to pet Bo. Affidavit K. Kummerling at 2. When
Plaintiff reached down to pet Bo, the dog lunged at Plaintiff and bit him on his lower face
causing severe injuries requiring emergency care, subsequent surgery, and permanent scarring.
Response at 16.
Bo had been designated an aggressive dog by Animal Control Officer Laurie Deus on
November 26, 2012. Affidavit L. Deus at 2. On November 26 Officer Deus was called to a
location in Coeur d'Alene pursuant to a report of a vicious dog. Id. Upon arriving at the
location Officer Deus observed a black and white pit bull dog, later identified as Bo,
aggressively charging at people. Id. Ultimately Officer Deus had to call in a second officer to
assist her in capturing Bo. Id. Exhibit A. The two officers were forced to use a Taser on Bo in
order to subdue him and capture him. Id.

The following day Sam Munkhoff called Animal

Control to report Bo missing. Id. Officer Deus informed Sam that she was declaring Bo an
aggressive dog and he would be required to adhere to the provisions contained in Coeur d'Alene
City Ordinance 6.20.030. Id. at 3; Exhibit C.
Sam informed Officer Deus that the dog would be better controlled at his parent's,
Defendants', home. Id. at 2. Officer Deus met Sam at Defendants' home and determined that
the fence met the specifications in the ordinance. Id. at 3. Officer Deus further informed Sam
that signs must be posted on the fence warning of a dangerous dog and if the dog left the
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enclosed yard he was to be muzzled. Id.

Officer Deus gave Sam a written copy of the

ordinance and the requirements for keeping an aggressive dog. Id. Officer Deus asserts that
Defendant Mark Munkhoff arrived while she was giving these instructions to Sam and she also
explained the requirements to Defendant and asked if he was willing to contain Bo in the manner
required. Id. at 2-3. Mark Munkhoffverbally agreed to follow the requirements as Officer Deus
explained them to him. Id.
On April 30, 2013, Officer Deus received a report of a dog bite that occurred on April 29,
2013, at or near 3841 N. Sutter Way, Coeur d'Alene, Idaho. Affidavit L. Deus at 4. The
offending dog was identified as Bo. Id at 5; Exhibit D. Pursuant to this incident officers from
Animal Control designated Bo as a dangerous dog according to Coeur d'Alene City Ordinance
6.20.40. Id. Animal Control Officer Gilbertson went to Defendants' home and spoke to Mark
Munkhoff and informed him that Bo had been declared a dangerous dog. Affidavit L. Deus
Exhibit D. Officer Deus talked to Defendant Mark Munkhoff regarding this incident on April
30, 2013, and Defendant Mark Munkhoff informed Officer Deus that Bo was no longer allowed
at his residence. Id at 6. Officer Deus continued to try and locate Sam Munkhoff and Bo in
regard to the April 29, 2013, incident to no avail. Id. On May 3, 2013, Officer Deus again
talked to Defendant Mark Munkhoff in an effort to locate Sam and Bo. Id. Mark Munkhoff
repeated that Bo was not allowed at his residence. Id.
Defendants argue that Bo was present at their home on July 30, 2013, temporarily while
Sam was visiting them. Affidavit Mark and Robyn Munkhoff at 3. Plaintiff asserts that Bo was
present at Defondants' home for several months prior to the incident at issue. Affidavit of K.
Kummerling at 2. Defendants filed this Motion for Summary Judgment arguing that they owed
no duty of care to Plaintiff, that they did not own, or otherwise control or harbor Bo, that the
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conduct complained of is not so outrageous to support a claim of intentional infliction of
emotional distress ("IIED"), and that Plaintiff failed to allege facts sufficient to justify a finding
that Bo was a nuisance.

Memorandum at 5-12.

Plaintiff filed a response arguing that

Defendants had knowledge of Bo's dangerous propensities, failed to warn others of the danger,
and failed to comply with a Coeur d'Alene ordinance requiring persons harboring an aggressive
or dangerous dog to take certain measures. Response at 2-3.
II.

SUMMARY JUDGMENT STANDARD
Summary judgment is appropriate "if the pleadings, depositions, and admissions on file,

together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." Idaho Rule of Civil
Procedure 56(c). "Once the movant has established a prima facie case that, on the basis of
uncontroverted facts, the movant is entitled to judgment, the opposing party must set forth
specific facts showing that there is a genuine issue for trial and cannot merely rest on the
pleadings." Mc Vicker v. City of Lewiston, 134 Idaho 34, 37 (2000), citing Idaho Rule of Civil
Procedure 56(e); Theriault v. A.H Robins Co. Inv., 108 Idaho 303, 306 (1985).
When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest
upon the mere allegations or denials of that party's pleadings, but
the party's response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a genuine
issue for trial. If the party does not so respond, summary judgment,
if appropriate, shall be entered against the party.
Idaho Rule of Civil Procedure 56(e).
"In order to survive a motion for summary judgment, the non-moving party must 'make a
showing sufficient to establish the existence of an element essential to that party's case on which
that party will bear the burden of proof at trial."' Jones v. Starnes, 150 Idaho 257,259,245 P.3d
1009, 1012 (2011), (quoting Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988)). A
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motion for summary judgment will not be granted where there are unresolved issues of material
fact. McKinley v. Fanning, 100 Idaho 189, 190, 595 P.2d 1084, 1086 (1979). When deciding a
motion for summary judgment, all disputed facts are to be construed liberally in favor of the nonmoving party, and all reasonable inferences that can be drawn from the record are to be drawn in
favor of the non-moving party. Hilliard v. Murphy Land Co., LLC, 158 Idaho 737, 743, 351
P.3d 1195, 1201 (2015), reh'g denied (July 20, 2015).
III.

DISCUSSION
1. Negligence.

a. A Question of Fact Exists Regarding the Negligence of Defendant.

In order to establish a cause of action for negligence, a plaintiff must establish: "(1) a
duty, recognized by law, requiring the defendant to conform to a certain standard of conduct; (2)
a breach of duty; (3) a causal connection between the defendant's conduct and the resulting
injury; and (4) actual loss or damage." Turpen v. Granieri, 133 Idaho 244, 247, 985 P.2d 669,
672 (1999). Whether a duty exists is a question of law. Id Generally, "[e]very person, in the
conduct of his business, has a duty to exercise ordinary care to prevent unreasonable, foreseeable
risks of harm to others." Id. The Idaho Supreme Court has identified several factors to determine
whether a duty arises in a given context:
[T]he foreseeability of harm to the plaintiff, the degree of certainty
that the plaintiff suffered injury, the closeness of the connection
between the defendant's conduct and the injury suffered, the moral
blame attached to the defendant's conduct, the policy of preventing
future harm, the extent of the burden to the defendant and
consequences to the community of imposing a duty to exercise
care with resulting liability for breach, and the availability, cost,
and prevalence of insurance for the risk involved.
Id.

Further, the issue of whether a duty exists relies in large part on whether the harm

complained of was foreseeable. Granieri, 133 Idaho at 247, 985 P.2d at 672. "Where the degree
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of harm is great, but preventing it is not difficult, a relatively low degree of foreseeability is
required. Conversely, where the threatened injury is minor, but the burden of preventing such
injury is high, a higher degree of foreseeability may be required." Boots ex. rel. Boots v.
Winters, 145 Idaho 389, 394, 179 P.3d 352, 357 (2008) (citation omitted).

The Idaho Supreme Court has stated: "Negligence is a subject well-suited for resolution
by a jury.

It is for the jury to decide what a reasonably careful person would do under

circumstances shown by the evidence." Smith v. Praegitzer, 113 Idaho 887, 749 P.2d 1012
(1988).

Any person who keeps, harbors, or otherwise has custody of a dog is required to

exercise proper judgment in the control of the dog. McClain v. Lewiston Interstate Fair &
Racing Ass'n, 17 Idaho 63, 104 P. 1015, 1017 (1909). Such a person is responsible for the

actions of the dog, and when the dog is placed in a position where it may do harm and an injury
occurs, negligence may be inferred. Id.
Plaintiff argues Defendants owed him a duty because they had knowledge of the
dangerous propensities of Bo and failed to follow the requirements under the ordinance by
posting signs, muzzling the dog when not enclosed, or removing the dog from the property.
Response at 6. Plaintiff avers that it was foreseeable given Bo's history, including three prior
biting incidents, that Bo would engage in the same type of conduct if not removed from the
property, or controlled according to the instructions given by Animal Control Officer Deus. Id.
Further, Plaintiff argues that all Defendant had to do was post a sign, muzzle the dog, or remove
the dog and the present incident could have been prevented, making the burden on Defendants
slight compared to the harm caused. Id.
Defendant argues: "while it may have been foreseeable that Bo might cause harm while
on [Defendants'] property, it imposes too great a burden to extend that foreseeability to a
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situation that would require [Defendants] to prevent an injury occurring at some unknown and
undetermined location away from their property and while Bo was not in their control. To do so
would place an extreme burden on anyone who allows another's pet into his/her home."
Memorandum at 6.
To a large degree, many of the factors requiring consideration turn on what Defendants
knew, or did not know, regarding the dangerous propensities of Bo. If, as Plaintiff suggests,
Defendants were aware of Bo's classification first as an aggressive dog, and then as a dangerous
dog, Defendant likely owed a duty under the statute to post signs regarding the dog, muzzle the
dog when not enclosed in Defendants' yard, or remove the dog from the property. See Coeur
d'Alene City Ordinance 06.20.030-040 (quartering and restraint requirements for dogs declared
aggressive or dangerous within the city of Coeur d'Alene).
While the existence of a duty is a question of law, in this case whether a duty was owed is
dependent upon the facts and circumstances. Specifically, there is a dispute regarding whether
Defendant had notice of the animal's dangerous propensities and whether Defendants had
custody, or were harboring or keeping Bo.

If, as Plaintiff suggests, Defendants were harboring, keeping, or otherwise had custody of
Bo, then it is likely Defendant owed a duty to warn of the dangerous propensities of the dog.
However, if Defendants were not keeping, harboring, or in custody of the animal, they likely had
no duty to warn Defendant.
Moreover, there 1s also a dispute regarding what Defendants knew regarding Bo's
dangerous propensities. According to the affidavit filed by Officer Deus she informed Mark
Munkhoff of the requirements regarding keeping a dog designated as aggressive or dangerous on
his property. Affidavit L. Deus at 3-4. Mr. Munkhoff asserts that he had no written information
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regarding Bo's designation as an aggressive or dangerous dog. Affidavit Munkhoff at 3. Mr.
Munkhoff does not dispute that he had knowledge of Bo's dangerous propensities or the
requirements related to keeping a dog designated as aggressive or dangerous, only that he
received no written information.
The degree of harm in the present case is significant. Dog bites can maim, disfigure, and
otherwise cause serious damage. Plaintiff claims that he would not have approached the dog if
he had known that it was a dangerous animal. In his affidavit Plaintiff states that he asked Sam
Munkhoff if it was okay to pet the dog. Affidavit K. Kummerling at 2. Plaintiff states that he
would not have tried to pet the animal had he known of Bo's dangerous propensities. Construing
the evidence in favor of Plaintiff, the burden to prevent the harm at issue was minor, (Plaintiff
avers that a warning sign placed on the fence as required under the statute would have prevented
him from attempting to pet the dog), and the harm caused was substantial.
In ruling on a motion for summary judgment this Court is to construe all facts in favor of
the non-moving party. Unquestionably, the parties dispute the events preceding the attack that
injured Plaintiff.

Further, while there is some dispute regarding whether Defendants were

harboring, keeping, or had custody of the animal (Plaintiff alleges Bo was present at Defendants'
residence even while their son was not, Defendants' argue Bo was present at the time of the
attack for a temporary visit), it is likely that in either case Defendants had notice of the
dangerous propensities of the dog.
Construing the disputed facts in favor of Plaintiff it is reasonable to infer Defendants had
notice of Bo's dangerous propensities and Defendants had notice of the requirements of keeping
a dog designated as aggressive or dangerous. While "as a general principle, every person, in the
conduct of his or her business, has a duty to exercise ordinary care to prevent unreasonable,
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foreseeable risks of harm to others," the critical inquiry here turns on a question of fact. Boots ex
rel. Boots v. Winters, 145 Idaho 389, 393, 179 P.3d 352, 356 (Ct. App. 2008). Specifically, a

disputed question of fact exists regarding whether Defendants were harboring Bo. Therefore, the
Court is unable to determine, as a matter of law, that Defendants did not owe a duty to Plaintiff.
In order for Defendants to prevail on their motion for summary judgment they must show that
they did not owe a duty to Plaintiff. Thus, summary judgment as to negligence is denied.
b. Causation is a Question of Fact for the Jury.

Proximate cause consists of actual cause and true proximate cause, which is also referred
to as legal cause. Newberry v. Martens, 142 Idaho 284, 288, 127 P .3d 187, 191 (2005). In other
words, proximate cause "is composed of two elements: cause in fact and scope of legal
responsibility." Doe Iv. Sisters of the Holy Cross, 126 Idaho 1036, 1041, 895 P.2d 1229, 1234
(Ct.App.1995). "Actual cause is the factual question of whether a particular event produced a
particular consequence." Newberry, 142 Idaho at 288, 127 P.3d at 191. But true proximate cause
focuses on whether legal policy supports responsibility being "extended to the consequences of
conduct. ... [it] determines whether liability for that conduct attaches." Id (internal citations
omitted) (quoting Henderson v. Cominco American, Inc., 95 Idaho 690, 695, 518 P.2d 873, 878
(1973)). That is, "whether it was reasonably foreseeable that such harm would flow from the
negligent conduct." Sisters of the Holy Cross, 126 Idaho at 1040, 895 P.2d at 1233.
The issue of causation is generally a question of fact for the jury. Walker v. American
Cyanamid Co., 130 Idaho 824, 831, 948 P.2d 1123, 1130 (1997). However, when reasonable

minds could only come to one conclusion as to whether the plaintiffs injury was reasonably
foreseeable, the judge may decide the legal responsibility issue as a matter of law. Hayes v.
Union Pac. R.R. Co., 143 Idaho 204, 208, 141 P.3d 1073, 1077 (2006) (citing Sisters of the Holy
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Cross, 126 Idaho at 1041, 895 P.2d at 1234). "The 'legal responsibility element of proximate

causation is satisfied if at the time of the defendant's negligent act the injury was reasonably
foreseeable as a natural or probable consequence of the defendant's conduct.' " Id. (quoting
Sisters of the Holy Cross, 126 Idaho at 1041, 895 P.2d at 1234).

"A superseding cause is an act of a third person or other force which by its intervention
prevents the actor from being liable for harm to another which his antecedent negligence is a
substantial factor in bringing about." Id. at 411-12, 546 P.2d at 57-58. (quoting Lundy v. Hazen,
90 Idaho 323, 329, 411 P.2d 768, 771 (1966)). The following guidelines are used to determine
whether an intervening act is a superseding cause:
(a) the fact that its intervention brings about harm different
in kind from that which would otherwise have resulted
from the actor's negligence;
(b) the fact that its operation or the consequences thereof
appear after the event to be extraordinary rather than
normal in view of the circumstances existing at the time
of its operation;
(c) the fact that the intervening force is operating
independently of any situation created by the actor's
negligence, or, on the other hand is or is not a normal
result of such a situation;
(d) the fact that the operation of the intervening force is due
to a third person's act or to his failure to act;
(e) the fact that the intervening force is due to an act of a
third person which is wrongful toward the other and as
such subjects the third person to liability to him;
(f) the degree of culpability of a wrongful act of a third
person which sets the intervening force in motion.
Cramer v. Slater, 146 Idaho 868, 877, 204 P.3d 508, 517 (2009) (quoting Restatement (Second)

of Torts,§ 442 (1965)).
In Cramer the Court said:
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The Court cited to Idaho's comparative negligence statute which
states that "[ c]ontributory negligence or comparative responsibility
shall not bar recovery in an action by any person . . . to recover
damages ... resulting in death or injury to [a] person" unless that
person's own negligence was greater than the negligence "of the
person against whom recovery is sought." LC. § 6-801. In Brooks,
this Court ultimately held that the issue of the comparative
negligence . . . was not a determination to be made on summary
judgment.
Id., 146 Idaho at 877-78, 204 P.3d at 517-18 (2009).

Plaintiff argues that had Defendants adhered to the requirements outlined in Ordinance
6.20.030 the injury could have been prevented. Response at 6. Specifically, Plaintiff argues that
if Defendants had posted warning signs regarding Bo, Mr. Kummerling would not have
endeavored to pet the dog. Id. Moreover, Plaintiff argues that if Bo had been muzzled it could
not have caused the injury. Id. Plaintiff argues that failing to provide warnings and failing to
muzzle Bo were the proximate cause of the injury. Id. at 9.
Defendants argue that even if they owed a duty to Plaintiff, Sam's act of walking the dog
was a superseding cause of the injury and relieves them of any liability. Memorandum at 10.
Further, Defendants argue they cannot be the cause of the injury because it could have occurred
whether or not Bo was at their home. Id. at 9.
Whether the injury could have been prevented if Defendants had adhered to the
requirements of Ordinance 6.20.030 is a factual question. Causation in the instant matter largely
turns on the facts surrounding the harboring, keeping, and custody of Bo. If, as Plaintiff argues,
Defendants had custody and control of Bo for a period of months prior to the incident it may be
that the failure to warn and muzzle Bo was a cause of the injury.

However, if Bo was

temporarily present with Sam and was not being harbored by Defendants, it may be that Sam's
walking of Bo without a muzzle was the proximate cause of the injury.
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The superseding cause analysis in the present case turns on whether Sam's walking of Bo
was such a highly extraordinary act that it was not foreseeable by Defendants and thus was a
superseding cause of the injury. See Robinson v. Williamsen Idaho Equip. Co., 94 Idaho 819,
498 P.2d 1292 (1972) (determining that dangerous foreseeable intervening factors fall, as a
matter of law, within the scope of the risk created by the original negligence); Dewey v. Keller,
86 Idaho 506, 388 P.2d 988 (1964) (finding a superseding act must be one that is unforeseen,
unanticipated, and not a probable consequence of the original negligence).
Defendant argues Sam's walking of Bo was a superseding cause of the injury to Plaintiff.
However, that analysis must be determined based on whether Defendants could reasonably
foresee that Sam would undertake to walk the dog. If it is foreseeable that Sam would do so,
then the resulting harm lies within the scope of any original negligence ascribed to Defendant.
Viewing the facts in a light most favorable to Plaintiff, Sam's act of walking Bo is not so
extraordinary as to be considered unforeseeable. For these reasons there is a genuine issue of
material fact as to whether Sam's act of walking Bo was a superseding cause of the injury
suffered by Plaintiff.
In any event it is not for this Court to determine the cause of Plaintiffs injury.
Reasonable minds may differ as to the cause of the injury and this Court determines that the
cause of Plaintiffs injuries is a question of fact. Therefore, Defendants' motion for summary
judgment as to negligence is denied.

2. The Evidence in the Record is Insufficient to Support a Claim for Negligent
Infliction of Emotional Distress.
"In accordance with Idaho Rule of Civil Procedure 8(a), a pleading must contain 'a short
and plain statement of the claim showing that the pleader is entitled to relief and a demand for
relief." Harper v. Harper, 122 Idaho 535, 536, 835 P.2d 1346, 1347 (1992) (quoting Idaho Rule
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of Civil Procedure 8(a)). Pleadings "should be liberally construed in the interest of securing 'a
just, speedy and inexpensive resolution of the case."' Brown v. City ofPocatello, 148 Idaho 802,
807, 229 P.3d 1164, 1169 (2010) (quoting Seiniger Law Office, P.A. v. N Pac. Ins. Co., 145
Idaho 241, 246, 178 P.3d 606, 611 (2008)). "Each averment of a pleading shall be simple,
concise, and direct. No technical forms of pleading or motions are required. 1.R.C.P. 8(e)(l).
The key issue in determining the validity of a complaint is whether the adverse party is put on
notice of the claims brought against it." Gibson v. Ada Cnty. Sheriff's Dep't, 139 Idaho 5, 9, 72
P.3d 845, 849 (2003).
An award based on negligent infliction of emotional distress will not "be upheld without
an accompanying injury to the plaintiff." Czaplicki v. Gooding Joint Sch. Dist. No. 231, 116
Idaho 326, 332, 775 P.2d 640, 646 (1989) ("It is beyond dispute that in Idaho no cause of action
for negligent infliction of emotional distress will arise where there is no physical injury to the
plaintiff."). Black Canyon Racquetball Club, Inc., 119 Idaho 171, 804 P.2d 900 (1991) (finding
in order for a claim of negligent infliction of emotional distress to lie, there must be some
physical manifestation of the plaintiffs emotional injury). A party seeking damages pursuant to
a claim of negligent infliction of emotional distress must plead, or otherwise provide evidence of,
some physical manifestation of the emotional distress complained of. Akers v. D.L. White
Const., Inc., 156 Idaho 37, 51-52, 320 P.3d 428, 442-43 (2014), reh'g denied (Mar. 28, 2014).

During oral argument on Defendants' motion for summary judgment Plaintiff argued that
the complaint properly alleged negligent infliction of emotional distress. Oral Argument April
19, 2016, at 3:49. Plaintiff argued negligent infliction of emotional distress and intentional
infliction of emotional distress were pled in the complaint at paragraph 6. 7. Id. That paragraph
reads: "Defendants Mark and Robin Munkhoff negligently failed to insure the public, and
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Plaintiffs in particular, were protected from the dog, even though they were aware of its
dangerous propensities.

Such conduct constitutes negligence, nuisance, and or outrage."

Complaint p. 7.
However, after a thorough review of the record nowhere does Plaintiff complain of any
physical manifestation of an emotional injury. There is no medical testimony, declaration, or
affidavit claiming that Plaintiff suffered a physical manifestation of an emotional injury and
there are no statements from either Plaintiff regarding a physical manifestation of an emotional
injury. While no technical form of pleading is required, the claim must plead sufficient facts to
put a party on notice regarding the nature of the claims that it must defend. In the present case
there are insufficient facts in the record to support a claim for negligent infliction of emotional
distress. Therefore, Defendants' motion for summary judgment as to negligent infliction of
emotional distress is granted.
3. The Conduct Complained of is not so Outrageous to Support a Claim for
Intentional Infliction of Emotional Distress.

"In Idaho, four elements are necessary to establish a claim of intentional infliction of
emotional distress: (1) the conduct must be intentional or reckless; (2) the conduct must be
extreme and outrageous; (3) there must be a causal connection between the wrongful conduct
and the emotional distress; and (4) the emotional distress must be severe." Edmondson v. Shearer
Lumber Products, 139 Idaho 172, 179, 75 P.3d 733, 740 (2003)(citing Curtis v. Firth, 123 Idaho

598, 601, 850 P.2d 749, 751 (1993)). "Although a plaintiff may in fact have suffered extreme
emotional distress . . . no damages are awarded in the absence of extreme and outrageous
conduct by a defendant." Edmondson, 139 Idaho at 179, 75 P.3d at 740 (quoting Brown v. Fritz,
108 Idaho 357, 362, 699 P.2d 1371, 1376 (1985)). "Courts have required very extreme conduct
before awarding damages for the intentional infliction of emotional distress." Edmondson, 139
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Idaho at 180, 75 P.3d at 741. "Even if a defendant's conduct is unjustifiable, it does not
necessarily rise to the level of 'atrocious' and 'beyond all possible bounds of decency' that would
cause an average member of the community to believe it was 'outrageous.' "Id. (quoting Ford v.

Revlon, Inc. 153 Ariz. 38, 43, 734 P.2d 580,585 (1987)).
Summary judgment is proper when the facts allege conduct of the defendant that could
not reasonably be regarded as so extreme and outrageous as to permit recovery for intentional or
reckless infliction of emotional distress. "It is for the court to determine whether the defendant's
conduct may reasonably be regarded as so extreme and outrageous as to permit recovery, or
whether it is necessarily so. Where reasonable men may differ, it is for the jury, subject to the
control of the court, to determine whether, in the particular case, the conduct has been
sufficiently extreme and outrageous to result in liability." Edmondson, 139 Idaho at 179-80, 75
P.3d at 740-41 (2003) (citing Restatement (Second) of Torts,§ 46 comment h (1965)).
In Alderson v. Bonner, 142 Idaho 733, 740-41, 132 P.3d 1261, 1268-69 (Ct. App. 2006), the
court explained:
However one defines what persons can expect from society
it is plain that courts have required very extreme conduct before
awarding damages for the intentional infliction of emotional
distress. See, e.g., Blakeley v. Shortal's Estate, 236 Iowa 787, 20
N.W.2d 28 (1945) (defendant's decedent committed suicide in
plaintiffs kitchen); Hill v. Traveler's Ins. Co., 154 Tenn. 295, 294
S.W. 1097 (1927) (mutilation of dead body); Boyle v. Chandler,
138 A. 273 (Del.Sup.1927) (removal of body from casket); Price v.
Yellow Pine Paper Mill Co., 240 S.W. 588 (Tex.Civ.App.1922)
(plaintiffs husband brought home in severely injured condition
without warning); Great A. & P. Tea Co. v. Roch, 160 Md. 189,
153 A. 22 (1931) (wrapping up a dead rat in place of a loaf of
bread for a sensitive customer); Bielitski v. Obadiak, 61 Dom. L.
Rep. 494 (1921) (spreading false rumor that plaintiffs son had
hanged himself).
The outrageousness that will justify liability under this tort
is illustrated in a number of Idaho cases, including Walston, 129
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Idaho 211, 923 P.2d 456 (insurance company's unfair dealings with
a grieving widower); Curtis v. Firth, 123 Idaho 598, 850 P.2d 749
(1993) (prolonged physical, mental, and sexual abuse); Gill v.
Brown, 107 Idaho 1137, 695 P.2d 1276 (Ct.App.1985) (recklessly
shooting and killing a donkey that was both a pet and a pack
animal); Spence, 126 Idaho 763, 890 P.2d 714 (real estate
developers swindling a family out of their "life-long dream").
By contrast, in some cases where conduct was arguably
unjustifiable, it was nevertheless held not to be sufficiently
outrageous or extreme for liability, e.g., Brown v. Matthews
Mortuary, Inc., 118 Idaho 830, 801 P.2d 37 (1990) (loss of corpse
was not extreme or outrageous); Hatfield, 100 Idaho at 850-51, 606
P.2d at 954-55 (auctioneer's sale of equipment at "ruinous" price
below minimum set by seller, and issuance of multi-payee
settlement check that caused intra-family conflict); Payne, 136
Idaho 303, 32 P.3d 695 (belligerent yelling of profanities m
presence of a child after an automobile accident).
Alderson, 142 Idaho at 740-41, 132 P.3d at 1268-69.

There are no Idaho decisions discussing facts analogous to those in the present case, but
there are two cases from other jurisdictions with similar facts that were not considered so
outrageous as to justify a claim for intentional infliction of emotional distress. See Fairman v.
Santos, 174 Misc. 2d 85, 89 (N.Y. Sup. Ct. 1997) (finding that dog owner's conduct oflying to a

bite victim about vaccination, failing to control a vicious dog, and moving the dog to thwart
investigations by government agents was not so outrageous to support a claim for intentional
infliction of emotional distress); Lachenman v. Stice, 838 N.E.2d 451, 457 (Ind. Ct. App. 2005)
(finding dog owner negligent for failing to control dog who killed plaintiff's dog in unprovoked
attack, but conduct was not "so extreme in degree as to go beyond all possible bounds of
decency, and [could not] be regarded as atrocious and utterly intolerable in a civilized society").
Nowhere in plaintiffs' complaint is there an allegation that Defendants acted intentionally
or recklessly with regard to any aspect of the causation of Plaintiff's injury. The complaint
simply states that defendants were aware of the vicious propensities of the dog, that the dog was
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harbored at Defendants' home, and that by harboring the dog Defendants were negligent,
outrageous, and creating a nuisance. Complaint at 7.
Reviewing the facts in a light most favorable to the non-moving party the Court must
determine whether the conduct complained of is so outrageous as to be atrocious and utterly
intolerable in a civilized society. Defendants likely had possession of Bo for some amount of
time and given the affidavit of Officer Deus, had knowledge of the dangerous propensities of the
dog. However, the act of allowing a dog belonging to their son to stay on their property, even
given his dangerous designation, does not rise to the level of outrageousness required to support
a claim for IIED. Plaintiff was attacked while the dog was being walked by Sam Munkhoff,
whom all parties concede owned the dog. The dog was on a leash and was on a public sidewalk
just prior to the attack. While Defendants' conduct may be negligent and unjustifiable, it is not
outrageous.

If, by analogy, losing a corpse cannot be considered outrageous, it is hard to

imagine how the conduct at issue here could be. See Brown v. Matthews Mortuary, Inc., 118
Idaho 830, 801 P.2d 37 (1990).
Viewing the facts in a light favorable to the non-moving party, the Court determines the
conduct complained of is not so outrageous as to sustain a claim for intentional infliction of
emotional distress. Therefore, Defendants' motion for summary judgment as to IIED is granted.
4. Nuisance
"A nuisance per se is that which is a nuisance at all times and under all circumstances."
Rowe v. City of Pocatello, 70 Idaho 343, 348-49, 218 P.2d 695, 698-99 (1950) (citing 39 Am.

Jur. 289, sec. 11; 46 C.J. 648-49). "A nuisance in fact is that which is not inherently a nuisance,
or one per se, but which may become such by reason of surrounding circumstances, or the
manner in which conducted." Id. Further, Idaho has found that a nuisance generally requires an
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element of persistence. Spring Ridge Mineral Springs, LLC v. Franklin County, 157 Idaho 424,
427, 337 P.3d 583, 586 (2014). Idaho Code§ 52-101 defines a nuisance as:
Anything which is injurious to health or morals, or is indecent, or
offensive to the senses, or an obstruction to the free use of
property, so as to interfere with the comfortable enjoyment of life
or property, or unlawfully obstructs the free passage or use, in the
customary manner, of any navigable lake, or river, stream, canal,
or basin, or any public park, square, street, or highway, is a
nmsance.
Idaho Code§ 52-101. Idaho Code§ 25-2805 defines a vicious dog as:
Any dog which, when not physically provoked, physically attacks,
wounds, bites or otherwise injures any person who is not
trespassing, is vicious. It shall be unlawful for the owner or for the
owner of premises on which a vicious dog is present to harbor a
vicious dog outside a secure enclosure. A secure enclosure is one
from which the animal cannot escape and for which exit and entry
is controlled by the owner of the premises or owner of the animal.
Any vicious dog removed from the secure enclosure must be
restrained by a chain sufficient to control the vicious dog.
Idaho Code § 25-2805(2). In Smith v. Costello, 77 Idaho 205, 290 P.2d 742 (1955), the Idaho
Supreme Court held that a dog is not a nuisance per se. Smith v. Costello, 77 Idaho 205, 290
P.2d 742 (1955). However, the distinction in Smith is that the Court was considering dogs that
were running at large. Id.
Plaintiff urges this Court to determine that in keeping a vicious dog and failing to
properly follow the requirements for keeping such a dog, Defendants created a nuisance that was
injurious to Plaintiffs health and interfered with Plaintiffs comfortable use of his property.
Response at 12-13. Further, Plaintiff argues that maintaining the dog without adhering to the
strictures ofldaho Code§ 52-101 constitutes a nuisance per se. Id. at 13.
Defendants argue that there is no case law that supports a finding that simply continuing
to allow Bo on their property may be construed a nuisance. Memorandum at 14. Defendant
argues that in order for Bo to have been considered a nuisance per se the Court would have to
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determine he was a nuisance at all times and under all circumstances. Id. (citing Rowe, 70 Idaho
at 348-49, 218 P.2d at 698-99).
The keeping or harboring of an aggressive or dangerous dog, without more, cannot be
considered a nuisance per se. Specifically, there is a city ordinance that allows for the keeping of
a dangerous or aggressive dog on a resident's property provided the resident adheres to certain
requirements. The act of keeping such a dog under those circumstances does not, in and of itself,
constitute a nuisance per se.

Further, while Smith may be factually distinguishable, the

underlying premise sounds in the instant case. A dog that is allowed by ordinance to reside on
property within the city of Coeur d'Alene despite being designated as a dangerous dog cannot
then become a nuisance per se simply by designation.
It is a closer question whether Bo was a nuisance under the circumstances. Plaintiff
argues Defendants were harboring a dog that they knew had dangerous propensities. Whether
they were complying with the requirements of keeping such an animal is largely a matter in
dispute. Further, Defendants argue that they were not keeping the dog, but that the dog and their
son were present temporarily for a visit. Keeping, harboring, or otherwise having the dog on the
property does not amount to circumstances that would necessarily create a nuisance. Under the
ordinance, the mere act of keeping such a dog is permitted. It would run counter to the ordinance
if an act authorized under the ordinance, without more, would subject a party to liability.
Further, it cannot be said that the act of biting Plaintiff was a persistent element
associated with the keeping of Bo at Defendants' residence. While it is true that Bo had bitten
others in the past there is no evidence on the record that he was harbored at Defendants'
residence when the prior incidents occurred; in fact the record reflects he was not. Plaintiff must
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demonstrate some element of persistence, beyond the mere act of harboring Bo, in order to
maintain a cause of action for nuisance.
Based on the foregoing, construing the facts in a light most favorable to the non-moving
party, the simple act of keeping the dog on the property is not a nuisance in fact. Further, based
on prior case law and Coeur d'Alene ordinance 06.20.030, keeping Bo on the property does not
constitute a nuisance per se. Therefore, Defendants' motion for summary judgment as to the
nuisance cause of action is granted.
IV.

CONCLUSION

There exist genuinely disputed issues of material fact regarding Defendants' negligence.
Therefore, summary judgment as to negligence is denied. However, the Court determines that
the acts complained of are not so outrageous to support a claim for intentional infliction of
emotional distress and Plaintiff has failed to provide evidence of a physical manifestation of
emotional distress.

Therefore, Defendants' motion as to intentional infliction of emotional

distress and negligent infliction of emotional distress are granted. Similarly, Plaintiff has not
pled facts sufficient to support a cause of action for nuisance and Defendants' motion for
summary judgment as to nuisance is granted.
For these reasons, it is hereby
ORDERED that Respondent's Motion for Summary Judgment is GRANTED in part and
DENIED in part.

DATED this /tJ;;--;;f May, 2016.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
Plaintiffs
V.

CITY OF COEUR D'ALENE, IDAHO, a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE
CHIEF RON CLARK; MARK
MUNKHOFF and ROBIN MUNKHOFF,
husband and wife; SAM MUNKHOFF,
Defendants.

CASE NO. CV-15-5381
MEMORANDUM DECISION
AND ORDER ON DEFENDANT
CITY OF COEUR d' ALENE'S
MOTION FOR SUMMARY
JUDGMENT

The Summary Judgment Motion of Defendant City of Coeur d'Alene and Coeur d'Alene
Police Chief Ron Clark ("Defendants") came on for hearing before the Honorable Cynthia K.C.
Meyer on May 10, 2016. Defendants were represented by Michael L. Haman of Haman Law
Office, P.C. Plaintiff was represented by Michael M. Parker of Powell, Kuznetz & Parker, P.S.

I.

FACTS
On the afternoon of July 30, 2013, Sam Munkhoffwas walking his pit bull dog ("Bo") on

the sidewalk parallel to Sutters Way, Coeur d'Alene, Idaho.

Defendants' Memorandum in

Support of Motion for Summary Judgment ("Memorandum") at 1. Sam was staying at the home
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of Robyn and Mark Munkhoff at 3826 Sutlers Way at the time.

Id.

Klaus Kummerling

("Plaintiff') lives next door to Defendants and had observed Bo in Defendants' yard for many
months prior to this incident. Plaintiff's Memorandum in Support of Denial of Summary
Judgment ("Plaintiff's Response") at 2.
As Sam walked Bo past Plaintiff's driveway Plaintiff asked Sam if it was "okay to pet the
dog?" Id. Sam responded that it was okay to pet Bo. Affidavit K. Kummerling at 2. When
Plaintiff reached down to pet Bo, the dog lunged at Plaintiff and bit him on his lower face
causing severe injuries requiring emergency care, subsequent surgery, and permanent scarring.
Response at 16.
Bo had been designated an aggressive dog by Animal Control Officer Laurie Deus on
November 26, 2012. Affidavit L. Deus at 2. On November 26 Officer Deus was called to a
location in Coeur d'Alene pursuant to a report of a vicious dog. Id. Upon arriving at the
location Officer Deus observed a black and white pit bull dog, later identified as Bo,
aggressively charging at people. Id. Ultimately Officer Deus had to call in a second officer to
assist her in capturing Bo. Id. Exhibit A. The two officers were forced to use a Taser on Bo in
order to subdue him and capture him. Id.

The following day Sam Munkhoff called Animal

Control to report Bo missing. Id. Officer Deus informed Sam that she was declaring Bo an
aggressive dog and he would be required to adhere to the provisions contained in Coeur d'Alene
City Ordinance 6.20.030. Id. at 3; Exhibit C.
Sam informed Officer Deus that the dog would be better controlled at the Munkhoff
residence. Id. at 2. Officer Deus met Sam at Mark and Robyn Munkhoff's home and determined
that the fence met the specifications in the ordinance. Id. at 3. Officer Deus further informed
Sam that signs must be posted on the fence warning of a dangerous dog and if the dog left the
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enclosed yard he was to be muzzled. Id.

Officer Deus gave Sam a written copy of the

ordinance and the requirements for keeping an aggressive dog. Id. Officer Deus asserts that
Defendant Mark Munkhoff arrived while she was giving these instructions to Sam and she also
explained the requirements to Mark Munkhoff and asked if he was willing to contain Bo in the
manner required. Id. at 2-3. Mark Munkhoff verbally agreed to follow the requirements as
Officer Deus explained them to him. Id.
On February 9, 2013, Bo was reported as running at large. Defendant City of Coeur
d'Alene Motion for Summary Judgment at 5. There was no report that Bo was acting aggressive,
dangerous, or otherwise threatening during this incident. Id. Animal Control was able to get
Sam Munkhoffs phone number from Bo's collar and Sam responded to the area to claim Bo. Id.
Sam was cited for having a dog running at large pursuant to this incident. Id.
On April 30, 2013, Officer Deus received a report of a dog bite that occurred on April 29,
2013, at or near 3841 N. Sutter Way, Coeur d'Alene, Idaho. Affidavit L. Deus at 4. The
offending dog was identified as Bo. Id at 5; Exhibit D. Pursuant to this incident officers from
Animal Control designated Bo as a dangerous dog according to Coeur d'Alene City Ordinance
6.20.40. Id. Animal Control Officer Gilbertson went to the Munkhoff residence and spoke to
Mark Munkhoff and informed him that Bo had been declared a dangerous dog. Affidavit L.
Deus Exhibit D. Officer Deus talked to Mark Munkhoff regarding this incident on April 30,
2013, and Mark Munkhoff informed Officer Deus that Bo was no longer allowed at his
residence. Id at 6. Officer Deus continued to try and locate Sam Munkhoff and Bo in regard to
the April 29, 2013, incident to no avail. Id. On May 3, 2013, Officer Deus again talked to Mark
Munkhoff in an effort to locate Sam and Bo. Id. Mark Munkhoff repeated that Bo was not
allowed at his residence. Id.
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Officer Deus spoke to Sam Munkhoff on April 30, 2013, and Sam informed her that he
had Bo and that he was noW living in Spokane Valley, Washington. Affidavit L. Deus at 6.
Officer Deus informed Sam that he must contact animal control before returning to the city limits
of Coeur d'Alene with Bo. Id. Officer Deus also informed Sam that she needed to meet with
him to provide him with information regarding Bo being declared a dangerous dog. Id. Officer
Deus states that she attempted to contact Sam Munkhoff "several" times over the next four days
and never received a response from Sam. Id. Officer Deus asserts that at no time was she, or
Coeur d'Alene Animal Control notified that Bo was back within the city limits. Id.
Defendant argues that "all protocols and requirements of City Ordinance 6.20 et seq.,
were complied with from November 2012, through the date and time that the subject dog was
euthanized." Defendant's Motion for Summary Judgment at 8. Moreover, Defendant asserts
that animal control officers tried repeatedly to contact both Sam and Mark Munkhoff to
determine the location of Bo after the April 29, 2013, biting incident. Id. Defendant states that
on every occasion they were told that Bo was no longer at the Munkhoff residence and that Bo
was not welcome at the Munkhoffresidence. Id.; Affidavit L. Deus.
Plaintiff argues that Defendant had an affirmative duty to impound and destroy Bo prior
to the incident underlying the present case. Plaintiffs Memorandum in Support of Denial of
Defendant City of Coeur d' Alene's Motion for Summary Judgment ("Plaintiffs Response") at 5.
Plaintiff also argues Defendant was negligent in investigating the circumstances surrounding the
custody and control of Bo by Mark and Robyn Munkhoff. Id. at 10-11.
II.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
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that the moving party is entitled to a judgment as a matter of law." Idaho Rule of Civil
Procedure 56(c). "Once the movant has established a prima facie case that, on the basis of
uncontroverted facts, the movant is entitled to judgment, the opposing party must set forth
specific facts showing that there is a genuine issue for trial and cannot merely rest on the
pleadings." Mc Vicker v. City of Lewiston, 134 Idaho 34, 37 (2000), (citing Idaho Rule of Civil
Procedure 56(e)); Theriault v. A.H Robins Co. Inv., 108 Idaho 303,306 (1985).
When a motion for summary judgment is made and
supported as provided in this rule, an adverse party may not rest
upon the mere allegations or denials of that party's pleadings, but
the party's response, by affidavits or as otherwise provided in this
rule, must set forth specific facts showing that there is a genuine
issue for trial. If the party does not so respond, summary judgment,
if appropriate, shall be entered against the party.
Idaho Rule of Civil Procedure 56(e).
"In order to survive a motion for summary judgment, the non-moving party must 'make a
showing sufficient to establish the existence of an element essential to that party's case on which
that party will bear the burden of proof at trial."' Jones v. Starnes, 150 Idaho 257, 259, 245 P.3d
1009, 1012 (2011), (quoting Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988)). A
motion for summary judgment will not be granted where there are unresolved issues of material
fact. McKinley v. Fanning, 100 Idaho 189, 190, 595 P.2d 1084, 1086 (1979). Where reasonable
people could reach different conclusions when presented with the evidence then the motion must
be denied. Finholt v. Cresto, 143 Idaho 894, 896-97, 155 P.3d 695, 697-98 (2007). In order to
withstand summary judgment the nonmoving party must "submit more than just conclusory
assertions that an issue of material fact exists to withstand summary judgment. A mere scintilla
of evidence or only slight doubt as to the facts is not sufficient to create a genuine issue of
material fact for the purposes of summary judgment." Id. When deciding whether to grant
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summary judgment the court must draw reasonable inferences in favor of the non-moving party,
however, the non-moving party cannot rest upon mere speculation. Id.
III.

DISCUSSION
1. A Party Must Comply with Idaho Code § 6-610 in Order to Bring a Civil Claim

against a Law Enforcement Officer.

Idaho Code § 6-610 reads in pertinent part:
Before any civil action may be filed against any law enforcement
officer or service of civil process on any law enforcement officer,
when such action arises out of, or in the course of the performance
of his duty, or in any action upon the bond of any such law
enforcement officer, the proposed plaintiff or petitioner, as a
condition precedent thereto, shall prepare and file with, and at the
time of filing the complaint or petition in any such action, a written
undertaking with at least two (2) sufficient sureties in an amount to
be fixed by the court. The purpose of this requirement is to ensure
diligent prosecution of a civil action brought against a law
enforcement officer, and in the event judgment is entered against
the plaintiff or petitioner, for the payment to the defendant or
respondent of all costs and expenses that may be awarded against
the plaintiff or petitioner, including an award of reasonable
attorney's fees as determined by the court.
Idaho Code § 6-610(2). The construction and application of a statute is a question of law to be
determined by the court. State v. Moore, 148 Idaho 887, 897, 231 P.3d 532, 542 (Ct. App.
2010).
Plaintiff does not dispute that no bond was provided prior to filing the present cause of
action. Plaintiffs Response at 14. However, Plaintiff requests the Court allow Plaintiff to
provide a cash bond rather than bond by two sureties. Id. Plaintiff argues that "it is difficult to
obtain a bond without knowing the amounts the bond should be set." Id.
Defendant argues that the language of Idaho Code § 6-610 is mandatory and requires that
a bond be provided in the manner dictated by statute before the filing of suit. Memorandum at
18. Further, Defendant argues that it was improper to name retired Chief Ron Clark in the case
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without posting a bond prior to filing. Id. Defendant requests this Court to dismiss any claims
against Chief Clark, "or any other officer improperly named." Id.
The plain language of Idaho Code § 6-610 requires a plaintiff to provide a sufficient bond
before filing an action against a law enforcement officer. Moreover, Plaintiff's request to allow

Plaintiff to now post a cash bond pursuant to the statute is unpersuasive. This Court determines
that the language of the statute is mandatory. It instructs that providing a bond is a "condition
precedent" to filing suit and states that a plaintiff "shall prepare and file" a bond prior to naming
a law enforcement officer.

Idaho Code § 6-610(2) (emphasis added).

The word 'shall' is

mandatory. Twin Falls Cty. v. Idaho Comm'n on Redistricting, 152 Idaho 346, 349, 271 P.3d
1202, 1205 (2012).
In the present case Plaintiff did not post the bond required under Idaho Code § 6-610.
This Court is not inclined to ignore mandatory language contained within a statute that prescribes
a condition precedent to filing suit. Therefore, this Court determines that Plaintiff has failed to
meet the condition precedent to file a cause of action against retired Chief Clark. Further,
Plaintiff's desire to now provide a cash bond is ill-timed and runs counter to the plain language
of the statute. Thus, Plaintiff's cause of action against retired Chief Ron Clark must be, and is,
dismissed.
2. Plaintiff Cannot Sustain a Cause of Action Against the City for Negligent
Investigation.

When considering whether an entity may be held liable under facts alleged in a complaint
the court must first determine whether the allegations support a tort recognized in the State of
Idaho. Czaplicki v. Gooding Joint Sch. Dist. No. 231, 116 Idaho 326, 330, 775 P.2d 640, 644
(1989). Idaho does not recognize a cause of action for negligent investigation. Wimer v. State,
122 Idaho 923, 841 P.2d 453 (Ct.App.1992); Hagy v. State, 137 Idaho 618, 621, 51 P.3d 432,
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435 (Ct. App. 2002) (holding Idaho does not recogmze a cause of action for negligent
investigation).
In Wimer the plaintiffs alleged the State was liable for the negligent investigation of
wildlife violations by two fish and game officers. Wimer, 122 Idaho at 924, 841 P.2d at 454.
The court commented on the paucity of case law supporting a cause of action for negligent
investigation not only in the State of Idaho, but also in every other jurisdiction. Id. at 925, 841
P.2d at 455. However, the court did find that recovery for negligence in investigating a crime
had been specifically rejected in several jurisdictions. Id. The court concluded the State of
Idaho does not recognize a cause of action predicated on negligent investigation.
In the present case Plaintiff argues that Idaho does recognize a cause of action for
negligent investigation. Plaintiffs Response at 11. Plaintiff cites Rees v. State, Dep't of Health
& Welfare, 143 Idaho 10, 137 P.3d 397, (2006), for this proposition. However, in Rees the Court

was considering whether the agency in question was negligent pursuant to a statutory duty to
investigate allegations of child abuse. Id. The Court found that in Idaho an agency may be
found liable for negligent investigation in situations where a special relationship, or a duty, is
imposed by statute.

3. The Ordinances in Question do not Create a Special Relationship Between Plaintiff
and Defendant.
An allegation of negligence requires, inter alia, a showing that a party had a duty

"recognized by law, requiring the defendant to conform to a certain standard of conduct."
Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,399,987 P.2d 300,311 (1999). Generally,

there is no affirmative duty to act, assist, or otherwise protect another.
137 P.3d at 402.

Rees, 143 Idaho at 15,

An exception to the general rule exists when parties stand in a special

relationship to each other. Id. The Rees Court stated:

MEMORANDUM DECISION AND ORDER ON DEFENDANT CITY OF COEUR d' ALENE'S MOTION
FOR SUMMARY JUDGMENT.
Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

8

217 of 484

Determining when a special relationship exists sufficient to
impose an affirmative duty requires an evaluation of "the sum total
of those considerations of policy which lead the law to say that a
particular plaintiff is entitled to protection." Coghlan, 133 Idaho at
399, 987 P.2d at 311 (quoting W. Prosser, Law of Torts 333 (3d
ed.1964)).
Most of the courts in other jurisdictions that have
considered whether the state agency charged with investigating
child abuse reports has a duty to competently investigate have
determined such a duty exists. Horridge v. St. Mary's County Dept.
of Soc. Servs., 382 Md. 170, 854 A.2d 1232, 1243 (2004).
Generally, courts that have considered this issue have used the
same framework; they look to their statutes to determine
whether they require a particular action by an agency to
benefit a particular class of people rather than a duty running
to the general public. See Turner v. Dist. of Columbia, 532 A.2d
662, 672 (D.C.App.1987); see also Radke v. County of Freeborn,
694 N.W.2d 788, 793 (Minn.2005) (noting the "public duty rule"
requires a governmental unit "owe the plaintiff a duty different
from that owed to the general public in order for the governmental
unit to be found liable"); Jensen v. Anderson County Dept. of Soc.
Servs., 304 S.C. 195, 403 S.E.2d 615, 617 (1991) ("An exception
to this general rule of non-liability [under the public duty rule]
exists when a duty is owed to individuals rather than the public
only."). This approach accords with Idaho's law on determining
whether a special relationship or duty exists. See Coghlan, 133
Idaho at 399,987 P.2d at 311; Turpen, 133 Idaho at 248,985 P.2d
at 673.
Id. at 15-16, 137 P.3d at 402-03 (emphasis added).
Plaintiff cites to Coeur d'Alene City Ordinances ("CDO") 6.20.010-040 as evidence that
Defendant had a duty imposed by ordinance that extended to Plaintiff. Plaintiffs Response at
11. Plaintiff argues that Defendant's failure to comply with the language of these ordinances
resulted in a negligent investigation and the harm suffered by Plaintiff. Id. Further, Plaintiff
asserts that where a statutory duty is imposed, an agency may be held liable for harm that is a
result of the failure of the agency. Id. Plaintiff argues Defendant had a duty and was required to
impound Bo pursuant to CDO 6.20.020, 6.25.010, and CDO 6.35.030. Further Plaintiff argues
Defendant had authority to impound Bo under CDO 6.20.010.
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Defendant argues that the ordinances in question do not create the special relationship, or
duty, Plaintiff suggests. Memorandum at 13-16. Moreover, Defendant avers that it complied
with the language of the ordinances and that Defendant did not have the authority to take the
action suggested by Plaintiff.

Defendant also argues Plaintiffs claim is based purely on

speculation concluding that had the agency investigated further it could have prevented the
injury to Plaintiff. Defendant's Response at 5-6.
i. Coeur d'Alene City Ordinance 6.20.010.

Interpretation of an ordinance is a question of law to be decided by the court. Lane
Ranch P'ship v. City of Sun Valley, 145 Idaho 87, 89, 175 P.3d 776, 778 (2007). Analysis of an

ordinance begins with the plain language of the ordinance. Friends of Farm to Market v. Valley
County, 137 Idaho 192, 197, 46 P.3d 9, 14 (2002). When the language of an ordinance or statute

is unambiguous, the intent of the legislative body must be given effect as plainly expressed and
there is no occasion for a court to otherwise parse the language. Lawless v. Davis, 98 Idaho 175,
560 P .2d 497 (1977).
Coeur d'Alene Ordinance 6.20.010 reads: "[a]nimal control officers are authorized to
impound or destroy, if necessary, any animal that the officer reasonable believes is about to
attack or is attacking a person or domestic animal or otherwise poses an immediate threat to
public health or safety." CDO 6.20.010.
The Court does not determine that CDO 6.20.010 mandates an animal must be
impounded or destroyed in every circumstance. The language of the ordinance is clear: animal
control officers are authorized to take the steps enumerated based on the officer's reasonable
belief that the animal poses an immediate threat, or when the animal is presently engaged in
attacking a person or domestic animal. Immediate is defined as "l. Occurring without delay;
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instant. 2. Not separated by other persons or things. 3. Having a direct impact; without an
intervening agency." Black's Law Dictionary, 641 (9th ed. 2009).
The Court determines that at no time during the entirety of animal control's interaction
with Bo was there either an occurring attack, or an immediate threat to public health and safety.
Further, the ordinance instructs that officers "are" authorized. It does not mandate that an animal
be euthanized in every circumstance. It is clear to the Court that there is discretion in the manner
in which an animal control officer may act in a given situation. Specifically, the ordinance
depends upon the "reasonable belief' of the officer.

The officer's subjective belief is the

determining factor when deciding to impound the animal or to use deadly force.
In each event regarding Bo, animal control officers evaluated the circumstances and
made decisions based on the information available at the time. Therefore, the Court determines
that CDO 6.20.010 was not violated in the instant case and animal control officers operated
within the confines of the ordinance in dealing with Bo.
ii.

Coeur d'Alene City Ordinance 6.20.020.

Coeur d'Alene City Ordinance 6.20.020 reads in pertinent part:
B. At the time of declaring the dog aggressive, dangerous or
vicious the animal control officer must impound the animal, at the
owner's expense, if the dog:
1. Is declared vicious;
2. Is running at large; or
3. Cannot be housed and maintained by the owner or
custodian as required by this chapter.
C. The animal control officer will make reasonable attempts to
contact the owner or custodian of any dog declared aggressive,
dangerous, or vicious, and provide written notification of the
declaration along with the requirements for keeping such dogs.
The owner or custodian of the dog at the time of written
notification may elect to:
1. Appeal the declaration by requesting a hearing ... ·
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2. Accept the declaration, and if the dog was declared
aggressive or dangerous, agree to meet the requirements
for keeping the dog set out in this chapter; or
3. Surrender and quitclaim the dog to the city.
Coeur d'Alene City Ordinance 6.20.020.
Plaintiff argues this ordinance required Defendant to impound Bo. Plaintiff's Response
at 7. Plaintiff avers that once Bo was declared dangerous the Munkhoffs failed to comply with
the requirements of keeping a dangerous dog and, thus, Defendant was required to impound the
dog pursuant to CDO 6.20.020. Id.
Defendant argues that nothing m CDO 6.20.020 would have allowed Defendant to
impound the dog in the present case. Memorandum at 10-11. Defendant asserts that animal
control officers complied with the language of the ordinance, and even if Bo had been
impounded Defendant only had authority to retain the dog for up to five (5) days. Id. at 12.
In the present case Bo was declared aggressive pursuant to a running at large incident that
occurred in November of 2012. The dog had not attacked anyone, but it was aggressive towards
animal control officers and the officers had to use a Taser to control the animal. Once under
control Bo was impounded. This action comports with CDO 6.20.020(B)(2). However, there is
no requirement that the animal be destroyed, and impound is subject to the provisions of CDO
6.20.020(E), which provides:
[a]n impounded dog that has been declared aggressive ... will be
held for ten (10) business days before disposal ... unless: the
owner or custodian . . . has contacted animal control, paid any
incurred impound fees and made arrangements to redeem the dog ..
. . To redeem the dog, the owner or custodian must provide proof
that they can house and maintain the dog as required by this
chapter.
Coeur d'Alene City Ordinance 6.20.020(E).
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The record reflects that this is precisely what happened in the present case. Bo was
declared aggressive and impounded. Sam Munkhoff contacted animal control to redeem his dog.
Animal control visited the location that the owner indicated Bo would be kept. Sam Munkhoff
paid the fees associated with impound and Bo was released to him. There is no authority in this
ordinance to continue to impound the dog under the circumstances. Further, at this point there
was no authority to euthanize the dog. The Court determines that the City complied with CDO
6.20.020 at the time Bo was declared aggressive.
In February of 2013, animal control officers received a report that Bo was running at
large.

It does not appear from the record that Bo was attacking, threatening, or otherwise

engaging in behavior that would threaten the public health and safety during this incident. The
dog was not impounded, and from the nature of the incident, there was no requirement that the
dog be impounded. The ordinance requires the dog be impounded at the time it is declared
aggressive, dangerous, or vicious and one of the conditions is present. During the incident in
February there is no indication that Bo was declared to be aggressive, dangerous, or vicious.
While it appears that animal control officers may have been able to impound the animal, the
Court determines that there was no requirement that it be impounded.
In April of 2013, animal control officers received a report of a dog bite involving Bo.
Pursuant to this incident Bo was declared a dangerous dog. However, when animal control
officer Gilbertson arrived Bo was contained in a vehicle belonging to Sam Munkhoff. Officer
Gilbertson cited Sam Munkhoff for allowing the dog to run at large.
witnesses Officer Gilbertson decided to declare Bo dangerous.

After interviewing

Upon returning to the

Munkhoffs residence Officer Gilbertson was told that Bo and Sam were gone and Bo was not
allowed back at the home.

MEMORANDUM DECISION AND ORDER ON DEFENDANT CITY OF COEUR d' ALENE'S MOTION
FOR SUMMARY JUDGMENT.
Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

13

222 of 484

At the time of declaring the dog dangerous, Bo was not running at large, was not declared
vicious, and there was no way to determine whether it could be housed and maintained by the
owner or custodian as required by ordinance. The information Officer Gilbertson had was that
Bo and Sam had moved to Spokane Valley and Bo was no longer being kept at the Munkhoff
residence. The Court determines that the provisions of CDO 6.20.020 were not violated in this
instance. Specifically, at the time of the declaration none of the impound factors were present.
iii.

Coeur d'Alene City Ordinance 6.25.010.

Coeur d'Alene City Ordinance 6.25.010 reads:
A. Except as otherwise provided by this chapter or other
applicable law, animal control officers shall place animals
taken into custody in the designated animal control impound
facility.
B. The following animals may be taken into custody and
impounded:

1.
2.
3.
4.
5.

6.

Any animal running at large contrary to the
provisions of chapter 6.15 of this title;
Any animal which is required to be licensed and is
not licensed or wearing a tag;
Any abandoned or stray animal;
Animals which are not vaccinated for rabies ... ;
Any aggressive, dangerous or vicious animal kept
contrary to the provisions of chapter 6.20 of this
title; and
Any other animal being kept or maintained contrary
to the provisions of this title.

Coeur d'Alene City Ordinance 6.25.010 (emphasis added).
Plaintiff argues that this ordinance mandates that Bo should have been impounded when
animal control officers discovered that Mark and Robyn Munkhoff failed to adhere to the
provisions for keeping an aggressive or dangerous dog. Plaintiffs Response at 8. Plaintiff
argues Defendant should have known that Bo was being kept at the Munkhoff residence and
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refused to enforce the provisions requiring signage warning of the dog and muzzling when the
animal is off the premises. Id.
Plaintiffs argument is unpersuasive.
require action on the part of animal control.

The plain language of the ordinance does not
The Court determines the language of CDO

6.25.010 is permissive. It instructs that certain enumerated animals may be taken into custody
and impounded. There is no requirement under this ordinance to do so.

iv.

Coeur d'Alene City Ordinance 6.35.030(C).

Coeur d'Alene City Ordinance 6.35.030 reads in pertinent part:
Any person who is convicted of excessive violations as listed
below is prohibited from owning, keeping or maintaining any
domestic animals within the city limits for a period of two (2)
years. Any animal found in possession of such person during the
term of probation shall be confiscated and impounded.
1. Four (4) or more violations of animals at large within any
twelve (12) month period;
2. Three (3) or more violations of animals disturbing the
neighborhood within any twelve (12) month period;
3. Three (3) or more violations of any provisions governing
aggressive, dangerous or vicious animals ...
Coeur d'Alene City Ordinance 6.35.030(C).
Plaintiff argues there were three or more violations of Bo disturbing the neighborhood
within a twelve month period. Therefore, Defendant should have impounded Bo. Plaintiffs
Response at 8-9. Specifically, Plaintiff argues that Bo should have been impounded after the
April 2013, biting incident. Id. Plaintiff avers that impoundment of the animal is mandatory
pursuant to the plain language of this ordinance. Id.
Defendant argues that at the time the third violation occurred, animal control officers
were told that Bo was no longer being kept within the city limits. Memorandum at 12. Further,
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Defendant argues that officers were instructed that the dog was no longer welcome at the
Munkhoff residence. Id.
The Court determines that the language of the statute is unambiguous. After the third
violation within a twelve month period a person is "prohibited from owning, keeping or
maintaining any domestic animals within the city limits for a period of two (2) years. Any
animal found in possession of such person during the term of probation shall be confiscated and
impounded." Coeur d'Alene City Ordinance 6.35.030(C). At the time of the third violation
within the prescribed period officers were instructed that Bo was no longer within the city limits.
From April 29, 2013, the date of the third violation, until May 3, 2013, the record
demonstrates there were at least three attempts to make contact at the Munkhoff residence with
either Sam or Mark Munkhoff. Affidavit L. Deus at 5-6. Further, several phone calls were
placed to both Sam and Mark Munkhoff during this period. Id. All indications were that Bo was
no longer within Coeur d'Alene city limits.

Id.

This Court determines that there was no

violation of Coeur d'Alene City Ordinance 6.35.30 as there is no evidence in the record
demonstrating that animal control officers knew at the time that Bo was within the city limits.

v.

Written notice requirements.

Coeur d'Alene City Ordinances 6.20.020, 6.20.030, and 6.20.040 all contain similar
provisions. Coeur d'Alene City Ordinance 6.20.020 reads in pertinent part: "[t]he animal control
officer will make reasonable attempts to contact the owner or custodian of any dog declared
aggressive, dangerous or vicious, and provide written notification of the declaration along with
the requirements for keeping such dogs."

Coeur d'Alene City Ordinance 6.20.020.

Coeur

d'Alene City Ordinances 6.20.030 and .040 contain virtually identical provisions:
If the animal control officer is informed or finds that the owner or
custodian of the [aggressive/dangerous] dog has violated any of the
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duties and responsibilities placed upon the owner or custodian, the
animal control officer may, after written notice mailed, return
receipt requested, or personal service, impose additional
restrictions of the owner or custodian of the dog ...
Coeur d'Alene City Ordinance 6.20.030(C); 6.20.040(C) (emphasis added).
Plaintiff argues that animal control officers failed to provide written notice to the
Munkhoffs pursuant to the above referenced ordinances. Plaintiffs Response at 9. Plaintiff
argues written notices were required to be given to both the owner and custodian pursuant to
these ordinances. Id.
This Court determines that the conjunctive "or" does not require written notice to be
given to both the owner and the custodian.

The language of the ordinance is clear and

unambiguous and requires that written notice be given to the owner or the custodian of the
animal. There is no dispute that Sam received written notice on at least two occasions. Mark
Munkhoff was present when Sam received written notice of the requirements on November 27,
2012.

Affidavit L. Deus.

Further, the ordinance is permissive, it provides animal control

officers discretion when an owner or custodian fails to comply with the requirements for keeping
a dog declared dangerous or aggressive. The Court determines that based on the plain language
of the ordinance there was no requirement that Defendant issue a written notice to Mark or
Robyn Munkhoff and no requirement that additional measures should have been taken for failure
to comply with the requirements for keeping the dog under Coeur d'Alene City Ordinance
6.20.020, 6.20.030, or 6.20.040.

IV.

CONCLUSION
The Court determines that the ordinances in question are clear and unambiguous. The

Court determines as a matter of law that the ordinances in question do not create a special
relationship between the parties, nor do they impose a specific duty to plaintiff that does not also
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flow to the general public. Further, the Court determines that when the ordinances required Bo
to be impounded, animal control officers impounded the dog. The remaining ordinances cited by
Plaintiff are permissive and allow animal control officers to act with discretion in determining
what to do with dogs declared aggressive or dangerous. There is no cause of action in Idaho for
negligent investigation unless the parties stand in a special relationship, or there is a duty
imposed by statute. There is no special relationship, or duty, imposed by statute here. Further,
Plaintiff did not post the bond required under Idaho Code § 6-610. Therefore, Plaintiff cannot
proceed against retired Coeur d'Alene Police Chief Ron Clark. Therefore, the Court determines
there is no genuine issue as to any material fact.
For these reasons, it is hereby:
ORDERED that Defendant's Motion for Summary Judgment is GRANTED.

DATED this

/7 cfa;""of June, 2016.
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Coeur d'Alene, ID 83816-2155
Telephone: (208) 667-6287
Facsimile: (208) 676-1683
ISB # 4784
Attorneys for Defendant City of Coeur d'Alene
and Ron Clark
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and the marital
community composed thereof,

Case No. CV 15-5381
JUDGMENT AND RULE 54(B)
CERTIFICATE

Plaintiffs,
vs.

CITY OF COEUR D'ALENE, IDAHO, a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF and
ROBIN MUNKHOFF, husband and wife, and
marital community composed thereof; and SAM
MUNKHOFF,
Defendants.
JUDGMENT IS ENTERED AS FOLLOWS:
1.

Plaintiffs' Complaint and causes of action against the Defendants City of Coeur

d'Alene and Ron Clark is dismissed on the merits and with prejudice.
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The Defendants City of Coeur d'Alene and Ron Clark may be entitled to costs, to

be determined upon presentment of proper motion and in accordance with the Idaho Rules of
Civil Procedure.

DATED t h i s ~ y o f

~

, 2016.

0

RULE 54(B) CERTIFICATE
With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b ), IRCP, that the court has determined that there is no just
reason for delay of the entry of a final judgment and that the court has and does hereby direct that the
above partial judgment shall be a final judgment upon which execution may issue and an appeal may

rA

be taken as provided by the Idaho Appellate Rules.

DATEDthis~~of

,2016.
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Gary I. Amendola
Amendola Doty & Brumley, PLLC
702 N. Fourth
Coeur d'Alene, ID 83814
Fax: 208-765-1046

- - - U.S. First class mail
~ Fax
_ _ _ Hand Delivery

U.S. First class mail
- - - Fax
_ _ _ Hand Delivery
i---

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815
Michael L. Haman
HAMAN LAW OFFICE, P.C.
923 North 3rd Street
P.O. Box 2155
Coeur d'Alene, ID 83816-2155
Fax: 208-676-1683

- - - U.S. First class mail
,.......... Fax
___ Hand Delivery
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KLAUS KUMMERLING and BAERBEL LITKE,
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thereof,
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Gary Amendola

CITY OF COEUR D'ALENE, IDAHO, a political
subdivision of the State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK; MARK
MUNKHOFF and ROBYN MUNKHOFF, husband and
wife, and marital community composed thereof; and SAM
MUNKHOFF, a single person,
Defendants.
Docket No.:

Trial Dates:

CV-2015-5381

Courtroom Deputy:

September 19-23, 2016

Presiding Judge:

Court Reporter:

Judge Cynthia Meyer
Party Offering Exhibits :

Plaintiffs
Instructions
D Plaintiffs Exhibits are to be numbered and listed numerically, Defendant's are to be by alphabet and listed alphabetically. Place the

date of trial and case number on each exhibit label on each exhibit.
D Complete only the Exhibit Number, Stipulation, Objection, and Description Columns.
D A stipulation to the admission of the exhibit, should be indicated by marking the Stipulation column with "ADM". A partial stipulation
should be indicated by an abbreviation indicating the nature of the stipulation, e.g. authenticity (AUTH), foundation (FND), relevance
(REL), business record exception (BRE). Ifno stipulation has been reached then leave blank.
D Objections should be noted by abbreviation or by reference to Idaho Rules of Evidence, e.g. Relevance (REL or 402).
D More detailed instructions may be obtained from the Deputy Clerk and are provided with the accompanying materials.
Exhibit
Number

Date
Offered

Stipulation

Objection

Ruling
(for
use by
Court)

Description

I

Photo of Klaus Kummerling's Home

2

Photo of Mark & Robyn Munkhoffs Home

3

Photo of Klaus Kummerling's Injury

4

Notes
(for use
by Court)

Photo of Klaus Kummerling's Injury
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Exhibit
Number

Date
Offered

Stipulation

Objection

Ruling
(for
use by
Court)

Description

Notes
(for use
by Court)

5

Photo of Klaus Kummerling's Injury

6

Photo of Klaus Kummerling's Injury

7

Photo of Klaus Kummerling's Injury

8

Dr. Chad McCormick, MD- Curriculum Vitae (will
supplement)

9

Dr. McCormick's notes
Kootenai Medical Center records 7/30/13 - 8/1/13

10

Kootenai Health bill 7/30/13 - 8/1/13

11

Gary Fox notes

12

Gary Fox letter 11/4/13

13

Fox Denture Clinic - invoice/ledger

14

Dr. Benjamin Mandel, M.D. - Curriculum Vitae

15

Dr. Mandel's notes - 9/ 16/13

16

Dr. Mandel's notes - 3/1 7/14

17

Dr. Mandel's notes - 8/4/14

18

Dr. Mandel - invoices

19

Affidavit of Laurie Deus - 4/5/16

20

Notice of Declaration oflnfraction - 7/31/13

21

Kootenai County Humane Society Notice - 11 /26/12

22

Misdemeanor Citation No. 111697

23

Coeur d'Alene Police Incident Report No. l 3C24075

24

Sam Munkhoff - Response to Summary Judgment 4/26/16

25

Affidavit of Mark & Robyn Munkhoff - 3/15/16

26

Photo of 'Beware of Dog' sign

27

Chapter 6.20 - Coeur d'Alene City Code

Dated this

2.- "'1ay of September, 2016

Submitted by:
Michael M. Parker, ISBA 4031
Attorney for Plaintiffs
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Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- - - U.S. First Class Mail
- - - Fax

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

- - - U.S. First Class Mail

x

Hand Delivery

___ Fax
_X;;..;;;;..__ Hand Delivery

Michael M. Parker, ISBA 4031
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
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COUNTY OF KOOTEHAIJ
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,

No. CV-2015-5381
PLAINTIFFS' TRIAL WITNESS
LIST

Plaintiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.
COMES NOW Plaintiffs Klaus Kummerling and Baerbel Litke, husband
and wife, by and through their attorneys Michael M. Parker and Larry Kuznetz
of Powell, Kuznetz, and Parker, P.S., and consistent with the scheduling order
entered by the court on September 13, 2015, submit the following list of

PLAINTIFFS' TRIAL WITNESS LIST - 1
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witnesses that Plaintiffs may call at trial.

1. Klaus Ku mmerling
3826 Sutters Way
Coeur d'Alene, ID 83815
(208) 818-4315
Mr. Kummerling is a plaintiff in this matter and will testify as to all
circumstances surrounding injuries he suffered from the attack by
defendants' dog on July 30, 2013. He will testify as to all interactions
with the dog and the defendants prior to the incident, as well as the
nature and extent of his injuries suffered and damages incurred as the
result of the incident.
2. Baerbel Litke
3826 Sutters Way
Coeur d'Alene, ID 83815
(208) 818-4315
Plaintiff Baerbel Litke will testify as to her interactions with the
defendants and the dog Bo. She will also testify as to the extent of Klaus
Kummerling's injuries, his recovery, and his/her damages .

3. Dr . Chad McCormick, M.D.
700 Ironwood Dr., Ste 278
Coeur d'Alene, ID 83814
(208) 625-5160
Dr. McCormick was the emergency room physician who treated Klaus
Kummerling on or about July 30, 2013 . He will testify as to the nature
and extent of Mr. Kummerling's injuries, as well as the reasonableness
and necessity of the medical treatment and medical expenses incurred by
Klaus Kummerling. Dr. McCormick's testimony may be by perpetuation
deposition.
PLAINTIFFS' TRIAL WITNESS LIST - 2
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4. Dr. Benjamin Mand el, M.D.
980 W. Ironwood Dr., Ste 01
Coeur d'Alene, ID 83814
(208) 625-4333

Dr. Mandel is a plastic surgeon who will testify as to Mr. Kummerling's
recovery and treatment post injury, the extent of scarring, and the
permanency of Mr. Kummerling's injury. Dr. Mandel will also testify as
to the reasonableness/necessity of medical treatment and medical
expenses incurred by Mr. Kummer ling.
5. Gary Fox
1723 S. Ray
Spokane, WA 99223
(509) 535-7 434
Mr. Fox will testify as to the treatment and dentures he made for Mr.
Kummerling, which were required as part of the injuries Mr. Kummerling
suffered from the dog attack. Mr. Fox will testify as to the
reasonableness/necessity of his services and their costs.
6. Laurie Deus
C/O Haman Law Office
923 N. 3rd Street
PO Box 2155
Coeur d 'Alene, ID 83816
(208) 667-6287
Ms. Deus is an animal control officer with the City of Coeur d'Alene. She
will testify as to all interactions between Plaintiffs and Defendants and
dog Bo with the City of Coeur d'Alene. Ms. Deus will also testify as to the
applicable statutes and codes for animal control that apply to this
incident. Ms. Deus' testimony may be by perpetuation deposition.
PLAINTIFFS' TRIAL WITNESS LIST - 3
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7. Sam Munkhoff
3810 Sutters Wy.
Coeur d'Alene, ID 83815
Plaintiff may call defendant Sam Munkhoff as an adverse witness
regarding his involvement and care and control of the dog Bo;, his
involvement with animal control, citations received regarding the dog Bo,
and location and custodians of Bo, among other matters.
8. Mark Munkhoff
3810 Sutters Wy.
Coeur d'Alene, ID 83815
Defendant Mark Munkhoff may be called as an adverse witness in
regards to all information and contact he had with animal control, and
the care, custody, and control of the dog Bo.

9. Robyn Mun khoff
3810 Sutters Wy.
Coeur d'Alene, ID 83815
Defendant Robyn Munkhoff may be called as an adverse witness
concerning the care, custody, and control of the dog Bo, her interactions
with animal control, and witness of Mr. Kummerling's injuries postattack by the dog Bo, among other issues.

sr

Dated t h i s ~ day of September, 2016
POWELL, KUZNETZ, & PARKER, P.S.

Michael M. Parker
Attorney for Plaintiffs
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Sam Munkhoff
3810 Sutters Wy
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- - - U.S. First Class Mail
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_X
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Michael M. Parker, ISBA 4031
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Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOP.F
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRT.CT OF THE
ST.ATE OF IDAHO, IN AND FORT.HE COUNTY OF KOOTENAI

KLAUS KUHMERLING and BAERBEL
LITKE, husband and wife, and
the marital community composed
thereof,

CASE NO.

CV-2015-5381

EXHIBIT LIST OF
DEFENDANTS MARK MUNKBOFF

and ROBYN MUNKBOFF
Plaj,ntiffs,
vs.

CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM MUNKHOFF
Defendants.

The Defendants MARK MUNKHOFF and ROBYN MUNKHOFF, through
theJ.r attorney, Gary I, Amendola of the law firm of AMENDOLA,
EXHlBIT LlST OF OEFE~ANT9
HAP.K MUNKllOFF AND ROBffl
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ADB PLLC
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PAGE

02/02

DOTY & BRUMLEY, PLLC, and submits the names of the following
exh.ibi ts they may offer at the trial of thi's case:

l. All exhibits identified

by

the Plaintiffs.

day of September., 2016.

DAT.ED this

AMENDOLA_ DOTY & BRUMLEY, P.LLC

Attorneys for the Defendants
MARK MUNJ<HOFF a.nd ROBYN MUNKHOFF

B
y ~
Gryl.AmendoJ.a
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I HBREB'f CERTIF.'Y that on t h e ~ day of September, 2016,
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MICHA8L M. PARKER
l'ARr<ER, I\OZNETZ & PARKE~, PS
316 W BOONE AVENUE, ST.E 380
SP.OKANE, WA 9~201-2316

SAM MUNKHOFF
3810 SUTTER$ WAY
COEUR D'ALENE, ID

83815

[ ] U.S. Mail

( ] Hand Delivered
[X] Facsimile to: 509-455-8522
[ ] Overnight Mail

[X]
[ J
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Hand Delivered
Facsimile to:
Overnight Mail

I. Amendola
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Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC

702 N. 4th Street
Coeur d'Alene, ID
Telephone:
Fa cs imj_ le :

83814

(208) 664-8225
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Attorneys for the Defendants
MARK MONKHOFF and ROBYN MUNKHOFF
IN THE DISTRJ.CT. COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and
the rnari taJ. communj. ty composed
thereof,

CASE NO.

CV-2015-5381

WITNESS LIST OF
DEFENDANTS MARK MUNKBOFF

and ROBYN MtJNKHOFF
Plaintiffs,

vs.
CITY OF COEUR D'ALENE, IOABO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
lOAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM M'UNKHOFF
Defendants.

The Defendants MARK MUNKHOFF and ROBYN MUNKHOFF, th.r.ough
WITNESS LIST OF DEFENDANTS
MARK MUNKHOFP' ANO ROBYN
MUNKHOFF
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PAGE

their attorney, Gary I. Amendola of the law firm of AMENDOLA,
DOTY & BRUMLEY, PLLC submit the names of the following

individuals who they may call as witnesses at the trial of this
case:
1. Mark Munkhoff, 3810 Sutters Way, Coeur d'Alene, Idaho.

2. Robyn Munkhoff, 3810 Sutters Way, Coeur d'Alene, Idaho.
3. Sam Munkhoff, 3810 Sutters Way, Coeur d'Alene, Idaho.
Each witness identified above is expected to testify about
the events and circumstances leading up to and including the day
that Mr. Kummerling was bitten by Sam Munkhoff's dog.

4. All other witnesses identified by the Plaintiff.
DATED this

~ day of September, 20l6.
AMENDOLA DOTY & BRUMLEY, PLLC
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

y I. Amendola
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I HEREBY CERTIFY that on the
day of September, 2016,
I caused to be served a true and correct copy of the foregoing
by the method indicated below, and addressed to the following:
MICHAEL M. PARKER
PARKER, KOZN8TZ & PARKER, es
316 W BOONE AVENUE, STE 380
SPOKANE, WA 99201-2346

SA~ MUNKHOE'E'

[X] U.S. Mail

38J.O StJT 1rE:RS WAY

COEUR D'ALENE, ID
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[ ) U.S. Mail
[) Hand Delivered
[X) Facsimile to: 509-455-8522
[ ) Overnight Mail
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I. Amendola
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381
PLAINTIFFS' PROPOSED JURY
INSTRUCTIONS

vs.

(NUMBERED COPIES)
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al,
Defendants.

POWELL, KUZNETZ, & PARKER, P.S .

Michael M. Parker
Attorney for Plaintiffs
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I

INSTRUCTION NO.

l

These instructions explain your duties as jurors and define the law
that applies to this case. It is your duty to determine the facts, to apply
the law set forth in these instructions to those facts, and in this way to
decide the case.

Your decision should be based upon a rational and

objective assessment of the evidence.

It should not be based on

sympathy or prejudice.
It is my duty to instruct you on the points of law necessary to
decide the case, and it is your duty to follow the law as I instruct. You
must consider these instructions as a whole, not picking out one and
disregarding others. The order in which these instructions are given or
the manner in which they are numbered has no significance as to the
importance of any of them. If you do not understand an instruction, you
may send a note to me through the bailiff, and I will try to clarify or
explain the point further.
In determining the facts, you may consider only the evidence
admitted in this trial.

This evidence consists of the testimony of the

witnesses, the exhibits admitted into evidence, and any stipulated or
admitted facts. While the arguments and remarks of the attorneys may
help you understand the evidence and apply the instructions, what they
say is not evidence. If an attorney's argument or remark has no basis in
the evidence, you should disregard it.
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The production of evidence in court is governed by rule of law. At
times during the trial, I sustained an objection to a question without
permitting the witness to answer it, or to an offered exhibit without
receiving it into evidence. My rulings are legal matters, and are solely my
responsibility.

You must not speculate as to the reason for any

objection, which was made, or my ruling thereon, and in reaching your
decision you may not consider such a question or exhibit or speculate as
to what the answer or exhibit would have shown. Remember, a question
is not evidence and should be considered only as it gives meaning to the
answer.
(If) an objection was made after an answer was given or the remark
was made, and in my ruling on the objection I instructed that the answer
or remark be stricken, or directed that you disregard the answer or
remark and dismiss it from your minds. In your deliberations, you must
not consider such answer or remark, but must treat it as though you
had never heard it.
The law does not require you to believe all of the evidence admitted
in the course of the trial.

As the sole judges of the facts, you must

determine what evidence you believe and what weight you attach to it. In
so doing, you bring with you to this courtroom all of the experience and
background of your lives.

There is no magical formula for evaluating

testimony. In your everyday affairs, you determine for yourselves whom
you believe, what you believe and how much weight you attach to what
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you are told. The considerations you use in making the more important
decisions in your everyday dealings are the same considerations you
should apply in your deliberations in this case.

- - - Given - - -Refused

- - -Modified

- - -Covered

- - - Other

IDJI 1.00, modified
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INSTRUCTION NO. 2_

Ladies and Gentlemen: The presentation of evidence is now complete. It
now becomes my duty to give you your final instructions as to the law
applicable to this case. You will remember that at the start of this trial I
instructed you as to your duties as finders of fact. You must keep those earlier
instructions in mind, and faithfully follow them as well as the final instructions
which I now give you.

- - - Given - - -Refused

- - -Modified

- -- Covered

- - - Other

KOOTENAI COUNTY JURY INSTRUCTIONS NO. 9
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INSTRUCTION NO. J

You will each receive a copy of the instructions.
The original instructions will also accompany you in to the jury room. If
I have made any changes to these instructions, I will tell you about those
changes and I will note the changes on the original instructions. Please do not
write on or mark the original instructions, as they are part of the official record.
The instructions are numbered for the convenience of the court and
counsel in referring to specific instructions. There may or may not be a gap in
the numbering of the instructions. If there is, you should not concern
yourselves about such gap.

- -- Given - - -Refused

- - -Modified

- - -Covered - - - Other

KOOTENAI COUNTY JURY INSTRUCTIONS NO. 18
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INSTRUCTION NO . .1_
There are certain things you must not do during this trial:
1.

You must not associate in any way with the parties, any of the

attorneys or their employees, or any of the witnesses.
2

You must not discuss the case with anyone, or permit anyone

to discuss the case with you. If anyone attempts to discuss the case with
you, or to influence your decision in the case, you must report it to me
promptly.
3.

You must not discuss the case with other jurors until you

retire to the jury room to deliberate at the close of the entire case.
4.

You must not make up your mind until you have heard all of

the testimony and have received my instructions as to the law that applies
to the case.
5.

You must not contact anyone in an attempt to discuss or gain

a greater understanding of the case.

6.

You must not go to the place where any alleged event

occurred.

- - - Given - - -Refused

- - -Modified

- - -Covered - --

Other

IDJI 1.03
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r

INSTRUCTION NO.§

On retiring to the jury room, select one of your number as a
foreman, who will preside over your deliberations.
Appropriate forms of verdict will be submitted to you with any
instructions.

Use only the ones conforming to your conclusions and

return the others unused.
A verdict may be reached by three-fourths of your number, or nine
of you. If your verdict is unanimous, your foreman alone will sign it; but if
nine or more, but less than the entire jury, agree, then those so agreeing
will sign the verdict.
As soon as you have completed and signed the verdict, you will
notify the bailiff, who will then return you into open court.

- - - Given - - -Refused

- - -Modified

- - -Covered - - - Other

IDJI 1.15.1

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

252 of 484

INSTRUCTION NO. §

Members of the Jury: In order to return a verdict, it is necessary
that at least three-fourths of the jury agree. Your verdict must represent
the considered judgment of each juror agreeing to it.
It is your duty, as jurors, to consult with one another and to
deliberate with a view to reaching an agreement, if you can do so without
violence to individual judgment.

Each of you must decide the case for

yourself, but do so only after an impartial consideration of the evidence
with your fellow jurors. In the course of your deliberations, do not hesitate
to reexamine your own views and change your opinion if convinced it is
erroneous. But do not surrender your honest conviction as to the weight
or effect of evidence solely because of the opinion of your fellow jurors, or
for the mere purpose of returning a verdict.
You are not partisans. You are judges - judges of the facts. Your
sole interest is to ascertain the truth from the evidence in the case.

- - - Given - - -Refused

- - -Modified

- - -Covered

- - - Other

IDJI 1.13.1
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INSTRUCTION NO. Z
During your deliberations, you will be entitled to have with you my
instructions concerning the law that applies to this case, the exhibits that
have been admitted into evidence and any notes taken by you in the
course of the trial proceedings.
If you take notes during the trial, be careful that your attention is
not thereby diverted from the witness or his testimony; and you must keep
your notes to yourself and not show them to other persons or jurors until
the jury deliberations at the end of the trial.

- - - Given - - -Refused

- - -Modified

- - -Covered

- --

Other

IDJI 1.01
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INSTRUCTION NO.§
Any statement by me identifying a claim of a party is not evidence in
this case. (The plaintiffs claim that each of the defendants were negligent
in the following respects,:
1.

The dog Bo should not have been residing at 3810 Sutters
Way at the time of the attack without being muzzled.

2.

The dog Bo should not have been residing at 3810 Sutters
Way, Coeur d'Alene, Idaho, at the time of the attack without a
sign prominently placed and visible from the street or the
sidewalk at said premises indicating there was a dangerous or
aggressive dog on the premises, or similar sign posted on the
dog's enclosure.

3.

The dog Bo should not have been out on a leash without a
muzzle at the time of the attack.

4.

Defendants violated City of Coeur d'Alene Ordinances
6.20.030(A)(5) and 6.20.040(A)(5) by failing to post 'Beware of
Dog' signs for dangerous aggressive dog and a prominent place
visible from the street or sidewalk on their property, as well as
the dog's enclosure.

5.

Defendants violated City of Coeur d'Alene Ordinance
6.20.030(A){4) and 6.20.040(A)(4) by housing an aggressive
dangerous dog and failing to properly muzzle the dog.
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6.

The dog Bo should not have been housed at 3810 Sutters
Way, Coeur d'Alene, Idaho without the City of Coeur d'Alene
being notified of the location of the dog. Despite the defendants
knowing the dangerous propensities of the dog, they failed to
take adequate measures to protect the public, in general, and
Klaus Kummerling, in particular, from the dog attack. All three
defendants were aware of the dangerous aggressive propensities
of the dog because of previous incidences involving the dog
having to be Tasered by the City of Coeur d'Alene police and
biting another individual in April, 2013.

7.

Defendant Sam Munkhoff took the dog on a walk without a
muzzle and negligently informed Klaus Kummerling that the dog
was safe to pet. The dog Bo attacked Klaus Kummerling without
provocation or advance notice, causing damages.

8.

Despite being aware of the dog Bo's dangerous and aggressive
propensities, defendants Mark and Robyn Munkhoff allowed the
dog to reside at their home at 3810 N. Sutters Way, Coeur
d'Alene, Idaho.

9.

All defendants failed to take necessary steps to protect the
public and Klaus Kummerling, i.e. by adequate and conspicuous
posting signs of 'Beware of Dog', muzzling the dog, and notifying
the City of Coeur d'Alene as to the location of the dog.
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Robyn and Mark Munkhoff were, at times, the sole and co-

10.

caregivers of the dog Bo and, as such, are equally responsible for
the damages caused by Bo in his attack on Mr. Kummerling.
11.

Mr. Kummerling has suffered medical expenses and other

expenses as a result of the unprovoked dog attack.
12.

Baerbel Litke and Klaus Kummerling's wife have·pain and
suffering as of Mr. Kummerling's injuries.

13.

The defendants deny Plaintiffs' claims.)

I have advised you of the claims of the parties merely to acquaint

you with the issues to be decided.

- - - Given - - -Refused

- - -Modified

- - -Covered - - - Other

KOOTENAI COUNTY JURY INSTRUCTIONS N0.3, modified
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INSTRUCTION NO.

~

A witness who has special knowledge in a particular matter may
give his or her opinion on that matter. In determining the weight to be
given such opinion, you should consider the qualifications and credibility
of the witness and the reasons given for the witness' opinion. You are not
bound by such opinion. Give it the weight, if any, to which you deem it
entitled.

I

- - - Given -

- -Refused

- - -Modified

- - -Covered

•

-'

---

Other

KOOTENAI COUNTY JURY INSTRUCTIONS NO. 4
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INSTRUCTION NO. 10

Whether a party has insurance is not relevant to any of the
questions you are to decide. You must avoid any inference, speculation or
discussion about insurance.

--- Given - - -Refused

___Modified

- - -Covered - - - Other

KOOTENAI COUNTY JURY INSTRUCTIONS NO._
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INSTRUCTION NO,

ll

The following facts are not in dispute:
On July 30, 2013, Klaus Kummerling was attacked by the dog Bo

1.

that was being walked by defendant Sam Munkhoff.
Klaus Kummerling was injured as a result of the dog attack and

2.

incurred medical expenses.
3.

The medical (and other) expenses incurred by Klaus Kummerling as

a result of the dog attack are:
a.

Kootenai Medical Center/ Dr. Chad McCormick

$14,1 83.30

b.

Dr. Benjamin Mandel

$

c.

George Fox/Fox Dentures

$ 1,900.00
Total

- - - Given - - -Refused

- - -Modified

521.00

$16,6 04 .30

- - -Covered - --

Other

IDJI 1.07, modified
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INSTRUCTION NO. 12

When I say that a party has the burden of proof on a proposition, or
use the expression "if you find" or "if you decide," I mean you must be
persuaded that the proposition is more probably true than not true.

- - - Given - - -Refused

- - -Modified

- - -Covered - -- Other

IDJI 1.20.1
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INSTRUCTION NO 13
Evidence may be either direct or circumstantial. Direct evidence is
evidence that directly proves a fact. Circumstantial evidence is evidence
that indirectly proves the fact, by proving one or more facts from which the
fact at issue may be inferred.
The law makes no distinction between direct and circumstantial
evidence as to the degree of proof required; each is accepted as a
reasonable method of proof and each is respected for such convincing
force as it may carry.

--- Given - - -Refused

---Modified

- - -Covered - - - Other

IDJI 1.24.2
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INSTRUCTION NO. li
The plaintiff has the burden of proof on each of the following
propositions (as to each defendant):
1.

The defendant (or any one of them) was negligent.

2.

The plaintiff was injured.

3.

The negligence of the defendant (or any one of them) was a

proximate cause of the injury to the plaintiff.
4.

The elements of damage and the amounts thereof.
If you find from your consideration of all the evidence that each of

these propositions has been proved, your verdict should be for the
plaintiff. However, if you find that any of these propositions has not been
proved (as to a specific defendant), then the plaintiff has not met the
burden of proof required and your verdict should be for the defendant.

- - - Given - - -Refused

- -- Modified

- - -Covered - - - Other

IDJI 1. 40 .4, modified
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'
INSTRUCTION NO. 15

It was the duty of the defendf:n1.ts, before and at the time of the (dog
attack), to use ordinary care for the safety of the plaintiff.

___ Given _ _.R efused

---Modified

___ Other
- - Covered

IDJI 2 .00 .1, modified
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INSTRUCTION NO. 16
When I use the word "negligence" in these instructions, I mean the
failure to use ordinary care in the management of one's property or
person.

The words "ordinary care" mean the care a reasonably careful

person would use under circumstances similar to those shown by the
evidence.

Negligence may thus consist of the failure to do something

which a reasonably careful person would do, or the doing of something a
reasonably careful person would not do, under circumstances similar to
those shown by the evidence.

- - - Given - - -Refused

- - -Modified

- - -Covered - - -

Other

IDJI 2.20
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INSTRUCTION NO. 17
On the issue of negligence per se, the plaintiffs have the burden of
proof on each of the following propositions:
1. The defendant Sam Munkhoff violated one the following (City
of Coeur d'Alene Ordinances):

a. 6.20 .030(A)(4)
The owner or custodian shall not allow the aggressive
dog to be off the owner's or custodian's property unless
the dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
b. 6.20.030(A)(5)

The owner or custodian of an aggressive dog must place
a sign in a prominent place that is visible from the
street or sidewalk on the owner's or custodian's
property indicated that there is an aggressive dog on
the property. A similar sign must be posted on the
dog's secure enclosure.
c. 6.20.040(A)(4)
The owner or custodian shall not allow the dangerous
dog to be off the owner's or custodian's property unless
the dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
d. 6.20.040(A)(5)
The owner or custodian of a dangerous dog must place
a sign in a prominent place that is visible from the
street or sidewalk on the owner's or custodian's
property indicated tha t there is a dangerous dog on the
property. A similar sign must be posted on the dog's
secure enclosure
2. The defendant (Sam Munkhoffs violation of any of these
Ordinances) was a proximate cause of the plaintiffs' injuries.
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If you find from your consideration of all the evidence in the case that

each of the propositions contained in this instruction has been proved,
(then your verdict should be for Plaintiffs against Sam Munkhoff.}

l

j

11

- - -

Given - - -Refused

- - -Modified

- - -Covered

- --

Other

IDJI 1.41.1
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INSTRUCTION NO. 18
On the issue of n egligence per se, the plaintiffs have the
burden of proof on each of the following propositions:
1. The defendant Mark Munkhoff violated one the following (City
of Coeur d'Alene Ordinances):

a. 6.20.030(A)(4)
The owner or custodian shall not allow the aggressive
dog to be off the owner's or custodian's property unless
the dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
b. 6.20.030(A)(5)

The owner or custodian of an aggressive dog must place
a sign in a prominent place that is visible from the
street or sidewalk .on · the owner's or custodian's
property indicated that 'there is an aggressive dog on
the property. A similar sign must be posted· on the
dog's secure enclosure.
. .
.

c. 6.20.040(A)(4)
The owner or custodian shall not allow the dangerous
dog to be off the owner's or custodian's property unless
the dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
d. 6.20.040(A)(5)

The owner or custodian of a dangerous dog must place
a sign in a prominent place that is visible from the
street or sidewalk on the owner's or custodian's
property indicated that there is a dangerous dog on the
property. A similar sign must be posted on the dog's
secure enclosure
2. The defendants (Mark Munkhoffs violation of any of these
Ordinances) was?- proximate _caµse of the plaintiffs,' injuries.
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If you find from your consideration of all the evidence in the case that

each of the propositions contained in this instruction has been proved,
(then your verdict should be for Plaintiffs against Sam Munkhoff.)

- - - Given - - -Refused

- - -Modified

- - -Covered - - - Other

IDJI 1.41.l
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INSTRUCTION NO. 19
On the issue of negligence per se, the plaintiffs have the
burden of proof on each of the following propositions:
1. The defendant Robyn Munkhoff violated one the following
(City of Coeur d'Alene Ordinances):

a. 6.20.030(A)(4)
The owner or custodian shall not allow the aggressive
dog to be off the owner's or custodian's property unless
the dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
b. 6.20.030(A)(5)

The owner or custodian of an aggressive dog must place
a sign in a prominent place that is visible from the
street or sidewalk on the owner's or custodian's
property indicated that there is a aggressive dog on the
property. A similar sign must be posted on the dog's
secure enclosure.
c. 6.20.040(A)(4) ·
The owner or custodian shall not allow the dangerous
dog to be off the owner'.s or custodian's property unless
t he dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
d. 6.20.040(A)(5)

The owner or custodian of a dangerous dog must place
a sign in a prominent place that is visible from the
street or sidewalk on the owner's or custodian's
properly indicated that there is a dangerous dog on the
property. A similar sign must be posted on the dog's
secure enclosure
2. The defendant (Robyn Munkhoffs violation of any of these
Ordinances) was a proximate cause of the plaintiffs' injuries.
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If you find from your consideration of all the evidence in the case that

each of the propositions contained in this instruction has been proved,
(then your verdict should be for Plaintiffs against Sam Munkhoff.)

I
f

- - - Given - - -Refused

- - -Modified

- -- Covered

---

Other

IDJI 1.41.1
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INSTRUCTION NO. 20
There (were) certain (City of Coeur d'Alene Ordinances) in force in
the state of Idaho at the time of the of the (dog attack) in question which
provided that:
a. 6.20.030(A)(4)
The owner or custodian shall not allow the aggressive
dog to be off the owner's or custodian's property unless
the dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
b. 6.20.030(A)(5)
The owner or custodian of an aggressive dog must place
a sign in a prominent place that is visible from the
street or sidewalk on the owner's or custodian's
property indicated that there is an aggressive dog on
the property. A similar sign must be posted on the
dog's secure enclosure.
C. 6.20.040(A)(4)
The owner or custodian shall not allow the dangerous
dog to be off the owner's or custodian's property unless
the dog is accompanied by a responsible adult and
muzzled in such a matter as to prevent it from biting or
injuring any person and restrained by a leash of
adequate strength to control the dog.
d. 6.20.040(A)(5)
The owner or custodian of a dangerous dog must place
a sign in a prominent place that is visible from the
street or sidewalk on the owner's or custodian's
property indicated that there is a dangerous dog on the
property. A similar sign must be posted on the dog's
secure enclosure
A violation of (any of these ordinances) is negligence.

- -- Given - -

-

Refused

- - -Modified

- - -Covered

-

--

Other

IDJI 2. 22, modified
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INSTRUCTION NO. 21

You are to accept as a fact that Klaus Kummerling was exercising
ordinary care at the time of and immediately before the (dog attack that
occurred on July 30, 2013).

- - - Given ---Refused

- - -Modified

- - -Covered

- - - Other

IDJI 2.28, modified
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INSTRUCTION NO, 22
When I use the expression 11 proximate cause," I mean a cause which,
in natural or probable sequence, produced the complained injury, loss or
damage, and but for that cause the damage would not have occurred. It
need not be the only cause. It is sufficient if it is a substantial factor in
bringing about the injury, loss or damage. It is not a proximate cause if
the injury, loss or damage likely would have occurred anyway.

- - - Given - - -Refused

---Modified

- - - Covered - - - Other

IDJI 2.30.l

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

274 of 484

INSTRUCTION NO. 23

If the juty decides the plaintiff is entitled to recover from the
defendant, the juty must determine the amount of money that will
reasonably and fairly compensate the plaintiff for any damages proved to
be proximately caused by the defendant's negligence.
The elements of damage the juty may consider are:
A. Non-economic damages

1.

The nature of the injuries;

2.

The physical and mental pain and suffering, past and future;

3.

The impairment of abilities to perform usual activities;

4.

The disfigurement caused by the injuries;

5.

The aggravation caused to any preexisting condition.

B. Economic damages
1.

The reasonable value of necessary medical care received and

(other) expenses incurred as a result of the injury {including Kootenai
Health of $14,183.30, Dr. Benjamin Mandel of $521.00, and Fox Dentures
of $1,900, for a total of $16,604.30).
Whether the plaintiff has proved any of these elements is for the jury
to decide .

- - - Given - - -Refused

- - -Modified

- - -Covered - - - Other

IDJI 9 .01, modified

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

275 of 484

INSTRUCTION NO. 24

You have now completed your duties as jurors in this case and are
discharged with the sincere thanks of this Court. You may now discuss
this case with the attorneys or with anyone else.

For your guidance, I

instruct you that whether you talk to the attorneys, or to anyone else, is
entirely your own decision. It is proper for you to discuss this case, if you
want to, but you are not required to do so, and you may choose not to
discuss the case with anyone at all.

If you choose to talk to someone

about this case, you may tell them as much or as little as you like about
your deliberations or the facts that influenced your decisions. If anyone
persists in discussing the case over your objection, or becomes critical of
your service, either before or after any discussion has begun, you · may
report it to me.

- - - Given ---

Refused

- - -Modified

- -- Covered

- - -

Other

IDJI 1.17
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

No. CV-2015-5381

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

VERDICT FORM A

vs .

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereqf; and SAM MUNKHOFf, a
single person, et al,
Defendants.

We the jury find for Plaintiffs as follows:
Plaintiff Klaus Kummerling:
Economic Damages:
Benjamin Mandel, M.D.

$- - - - -- $ _ _ _ _ _ __

Fox Dentures

$- -- - - - -

Kootenai Health

Non-Economic Damages
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$_ _ _ _ _ _ _
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Plaintiff Baerbel Litke:

$_ _ __ _ _

Non-Economic Damages

Date: _ _ _ _ __ __ _ _ _ __
Foreperson:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

I

!

Juror:
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381
VERDICT FORM B

vs .

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al,
Defendants.

We the jury find for Plaintiffs as follows:
We find for defendant Mark Munkhoff:
Plaintiff Klaus Kummerling:
Economic Damages:
Kootenai Health

$ - - - - -- -

Benjamin Mandel, M.D.

$ _ __ _ _ __
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$_ _ _ _ _ _ _

Fox Dentures

$_ _ _ _ _ __

Non-Economic Damages
Plaintiff Baerbel Litke:

$_ _ __ _ __

Non-Economic Damages

Date:

- - - -- - - - - - - - - -

Foreperson:
Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381

VERDICT FORM C

vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al,

Defendants.

We the jury find for Plaintiffs as follows:

We find for defendant Robyn Munkhoff:
Plaintiff Klaus Kummerling:
Economic Damages:
Kootenai Health

Benjamin Mandel, M.D.
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Fox Dentures

$- - - - -- - $_ __
_

Non-Economic Damages
Plaintiff Baerbel Litke:

$- - - - -- --

Non-Economic Damages

Date:

- - -- - - - - - -- ---

Foreperson:
Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:
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,,

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST ,JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381
VERDICT FORM D

vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al,
Defendants .

We the jury find for Plaintiffs as follows:
We find for defendant Sam Munkhoff:
Plaintiff Klaus Kummerling; ·
Economic Damages:
Kootenai Health

$- - - - -- -

Benjamin Mandel, M.D.

$_ ___ _ __ _
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$ _ _ _ _ _ __

Fox Dentures

$_ _ _ __ _ _

Non-Economic Damages
Plaintiff Baerbel Litke:

$ _ _ _ _ _ __

Non-Economic Damages

'

I

Date:

l

Foreperson:

'

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

1\

I

~

,Juror:

i
l

!~
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Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and
the marital community composed
thereof,

CASE NO.

CV-2015-5381

DEFENDANT MARK MUNKBOFF
AND ROBYN MUNKBOFFS'
PROPOSED JURY
INSTRUCTIONS

Plaintiffs,
vs.
CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM MUNKHOFF
Defendants.

The Defendants MARK MUNKHOFF and ROBYN MUNKHOFF, through
their attorney, Gary I. Amendola of the law firm of AMENDOLA,

DEFENDANT MARK MUNKHOFF AND
ROBYN MUNKHOFFS'PROPOSED JURY
INSTRUCT IONS - I
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DOTY &

BRUMLEY,

DATED this

PLLC submit their Proposed Jury Instructions.

I~

day of September, 2016.
AMENDOLA DOTY

&

BRUMLEY, PLLC

Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

CERTIFICATE OF SERVICE

·o-

I HEREBY CERTIFY that on the \
day of September, 2016,
I caused to be served a true and correct copy of the foregoing
by the method indicated below, and addressed to the following:
MICHAEL M. PARKER
PARKER, KUZNETZ & PARKER, PS
316 W BOONE AVENUE, STE 380
SPOKANE, WA 99201-2346
SAM MUNKHOFF
3810 SUTTERS WAY
COEUR D'ALENE, ID

83815

[ ]
[ ]
[X]
[ ]

U.S. Mail
Hand Delivered
Facsimile to: 509-455-8522
Overnight Mail

[X] U.S. Mail
[ ] Hand Delivered
[ ] Facsimile to:
[ ] Overnight Mail

G

DEFENDANT MARK MUNKHOFF AND
ROBYN MUNKHOFFS'PROPOSED JURY
INSTRUCTIONS - 2
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IDJI 1.41.4.1 - Charging instructions, negligence case, multiple
defendants or parties, with comparative negligence.
For use with special jury verdict on interrogatories; three
parts.
INSTRUCTION NO.
1
The plaintiff has the burden of proof on each of the
following propositions:
1. Any defendant was negligent.
2 . The plain tiff was injured.
3. The negligence of any defendant was a proximate cause
of the injury to the plaintiff.
4. The elements of damage and the amounts thereof.
You will be asked the following question on

the

jury

verdict form:
Was any defendant negligent, and if so, was the negligence
a proximate cause of the injuries to the plaintiff?
If you find from your consideration of all the evidence
that each of these propositions has been proved, you should
answer this question "Yes."

However, if you find that any of

these propositions has not been proved, then the plaintiff has
not met the burden of proof required and you should answer this
question "No."

GIVEN:
REFUSED:
MODIFIED:
COVERED:
OTHER:
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INSTRUCTION NO.
The plaintiff has the burden of proof on each of the
following propositions:
1. Any defendant was negligent.
2. The plaintiff was injured.
3. The negligence of any defendant was a proximate cause
of the injury to the plaintiff.
4. The elements of damage and the amounts thereof.
You will be asked the following question on the

jury

verdict form:
Was any defendant negligent, and if so, was the negligence
a proximate cause of the injuries to the plaintiff?
If you find from your consideration of all the evidence
that each of these propositions has been proved, you should
answer this question "Yes."

However, if you find that any of

these propositions has not been proved, then the plaintiff has
not met the burden of proof required and you should answer this
question "No."
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IDJI 1.41.4.2 - Companion instruction - defendant's burden

INSTRUCTION NO.

2

In this case , the defendant has al.l.eged that the pl.a in tiff
was negl.igent.

On this defense, the defendant has the burden

of proof on each of the fol.l.owing propositions:
1. The pl.aintiff was negl.igent.
2. The negl.igence of the pl.aintiff was a proximate cause
of his own injuries.
You wil.l. be asked the following question on the

jury

verdict form:
Was the pl.aintiff negl.igent, and if so was the plaintiff's
negl.igence a proximate cause of his injuries?
If you find from your consideration of al.l. the evidence that
each of these propositions has been proved, you shoul.d answer
this question "Yes."

However, if you find that any of these

propositions bas not been proved, then the defendant has not
met the burden of proof required and you shoul.d answer this
question "No."

GIVEN:
REFUSED:
MODIFIED:
COVERED:
OTHER:
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INSTRUCTION NO.
In this case, the defendant has alleged that the plain tiff
was negligent.

On this defense, the defendant has the burden

of proof on each of the following propositions:
1. The plaintiff was negligent.
2. The negligence of the plaintiff was a proximate cause
of his own injuries.
You will be asked the following question on the

jury

verdict form:
Was the plaintiff negligent, and if so was the plaintiff's
negligence a proximate cause of his injuries?
If you find from your consideration of all the evidence that
each of these propositions has been proved, you should answer
this question "Yes."

However, if you find that any of these

propositions has not been proved, then the defendant has not
met the burden of proof required and you should answer this
question "No."
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IDJI 2.00.3 - Duty of care - all parties

INSTRUCTION NO. _3_

It was the duty of all parties, before and at the time of the occurrence, to
use ordinary care for the safety of themselves and each other.

GIVEN:
REF0SED :
MODIFI ED:
COVERED :
OTHER :
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INSTRUCTION NO.

It was the duty of all parties, before and at the time of the occurrence, to
use ordinary care for the safety of themselves and each other.
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IDJI 2.20 - Definition of negligence

INSTRUCTION NO. __4______
When I use the word "negligence" in these instructions, I mean the
failure to use ordinary care in the management of one's property or person. The
words "ordinary care" mean the care a reasonably careful person would use
under circumstances similar to those shown by the evidence. Negligence may
thus consist of the failure to do something which a reasonably careful person
would do, or the doing of something a reasonably careful person would not do,
under circumstances similar to those shown by the evidence. The law does not
say how a reasonably careful person would act under those circumstances. That
is for you to decide.

Comment:
The bracketed words may be omitted when specific instructions defining standard of care,
such as statutory duties, are included.

GIVEN:
REFUSED:
MODIFIED:
COVERED:
OTHER:
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INSTRUCTION NO.

-----

When I use the word "negligence" in these instructions, I mean the
failure to use ordinary care in the management of one's property or person. The
words "ordinary care" mean the care a reasonably careful person would use
under circumstances similar to those shown by the evidence. Negligence may
thus consist of the failure to do something which a reasonably careful person
would do, or the doing of something a reasonably careful person would not do,
under circumstances similar to those shown by the evidence. The law does not
say how a reasonably careful person would act under those circumstances. That
is for you to decide.
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IDJI 2.30.1 - Proximate cause -"but for" test

INSTRUCTION NO.

5

When I use the expression "proximate cause," I mean
a cause which, in natural or probable sequence, produced
the complained injury, loss or damage, and but for that
cause the damage would not have occurred.
be

the

only

cause.

It

is

sufficient

It need not
if

it

is

a

substantial factor in bringing about the injury, loss or
damage.

It is not a proximate cause if the injury, loss

or damage likely would have occurred anyway.

GIVEN:
REFUSED:
MODIFIED:
COVERED:
OTHER:
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INSTRUCTION NO.
When I use the expression "proximate cause," I mean
a cause which, in natural or probable sequence, produced
the complained injury, loss or damage, and but for that
cause the damage would not have occurred.
the only cause.

It need not be

It is sufficient if i t is a substantial

factor in bringing about the injury, loss or damage.
is not a proximate cause if the injury,

It

loss or damage

likely would have occurred anyway.

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

296 of 484

IDJI 9.00 - Cautionary instruction on damages

INSTRUCTION NO.

By

giving

you

instructions

6

on

the

subject

of

damages, I do not express any opinion as to whether the

p1aintiff is entit1ed to damages.

GIVEN:
REFUSED:
MODIFIED:
COVERED:
OTHER:
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INSTRUCTION NO.

By giving you instructions on the subject of damages,
I do not express any opinion as to whether the plaintiff
is entitled to damages.
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IDJI 9.14 - Mitigation of damages

INSTRUCTION NO.

7

A person who has been damaged must exercise ordinary care
to minimize the damage and prevent further damage. Any loss
that results from a failure to exercise such care cannot be
recovered.

GIVEN:
REFUSED:
MOOJFIED:
COVER D:
OTHER:

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

299 of 484

INSTRUCTION NO.

A person who has been damaged must exercise ordinary care
to minimize the damage and prevent further damage. Any loss
that results from a failure to exercise such care cannot be
recovered.
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IDJI 1.43.1 -

Instruction on special verdict form

INSTRUCTION NO.

8

In this case, you will be given a special verdict form
to use

in

returning your verdict.

This form consists of a

series of questions that you are to answer.

I will read the

verdict form to you now.
[Read the verdict form in its entirety, including all
instructions, and explain the signature block for the
foreperson and the signature lines for the individual
jurors.]

Comment:
This instruction replaces the IDJI collection of specific
instructions at IDJI 280 through 283. This instruction can be
used with any special verdict form. A sample special verdict, in
a simple comparative case, is included here as an example only.
The format of any actual special is dependent upon the issues
and facts presented in the individual case.

GIVEN:
REFUSED:
MODIFIED:
COVERED:
OTHER:
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INSTRUCTION NO.
In this case, you will be given a special verdict form to
use in returning your verdict. This form consists of a series
of questions that you are to answer.

I will read the verdict

form to you now.
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IDJI 1.43.1 - Example verdict on special interrogatories.
Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and
the marital community composed
thereof,

CASE NO.

CV-2015-5381

VERDICT

Plaintiffs,
vs.
CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM MUNKHOFF
Defendants.

We, the Jury, answer the special interrogatories as follows:

I
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Question No. 1: Was the Defendant Sam Munkhoff negligent, and if
so, was this negligence a proximate cause of the Plaintiff's
injuries?
Answer to Question No. 1:

Yes

] No [

Question No. 2: Was the Defendant Mark Munkhoff negligent, and
if so, was this negligence a proximate cause of the Plaintiff's
injuries?
Answer to Question No. 2:

Yes

No

Question No. 3: Was the Defendant Robyn Munkhoff negligent, and
if so, was this negligence a proximate cause of the Plaintiff's
injuries?
Answer to Question No. 3:

Yes

No

Question No. 4: Was the Defendant City of Coeur d'Alene
negligent, and if so, was this negligence a proximate cause of
the Plaintiff's injuries?
Answer to Question No. 4:

Yes [

No [

If you answered "No," to Questions 1-4, you are done. Sign the
verdict as instructed and advise the Bailiff.
If you answered
"Yes," to any of the Questions 1-4, continue to the next
question.

Question No. 5: Was the plaintiff negligent, and if so, was this
negligence a proximate cause of his own injuries?
Answer to Question No. 5:

Yes [

No

Question No. 6:
What is the percentage of fault
assign to each of the following:
To
To
To
To
To

the
the
the
the
the

Defendant
Defendant
Defendant
Defendant
Plaintiff

Sam Munkhoff
Mark Munkhoff
Robyn Munkhoff
City of Coeur d'Alene
Klaus Kummer ling

(if any) you

%
%
%
%
%

2
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Total must equal

100%

If the percentage of fault you assigned to the plaintiff is
equal to or greater than the percentage of fault you assigned to
each defendant, you are done. Sign the verdict and advise the
Bailiff.
If the percentage of fault assigned to the plaintiff
is less than the percentage of fault you assigned to any
defendant, answer Question No. 7.

Question No. 7: What is the total amount of damage sustained by
the plaintiff as a result of the accident?
Answer to Question No. 7: We assess plaintiff's damages as
follows:
1. Economic damages, as defined in the Instructions:
$ _ _ __ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ __

2. Non-economic damages, as defined in the Instructions:
$

- - - - - - -- - - - - - -- - - - - - - - FOREPERSON

Juror

Juror

Juror

Juror
Juror

Juror

Juror
3
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Juror

Juror

Juror

Juror

Note: This form is included only as an example, and may be
modified as needed to meet the specific issues of a given case.
The committee recommends separate damage allocations be no more
numerous than between economic and non-economic damages. In the
court's discretion the liability questions may be split between
negligence and proximate cause.

4
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Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: ( 208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and
the marital community composed
thereof,

CASE NO.

CV-2015-5381

VERDICT

Plaintiffs,
vs.
CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM MUNKHOFF
Defendants.

We, the Jury, answer the special interrogatories as follows:
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Question No. 1: Was the Defendant Sam Munkhoff negligent, and if
so, was this negligence a proximate cause of the Plaintiff's
injuries?
Answer to Question No. 1:

Yes

) No [_

]

Question No. 2: Was the Defendant Mark Munkhoff negligent, and
if so, was this negligence a proximate cause of the Plaintiff's
injuries?
Answer to Question No. 2:

Yes

No

Question No. 3: Was the Defendant Robyn Munkhoff negligent, and
if so, was this negligence a proximate cause of the Plaintiff's
injuries?
Answer to Question No. 3:

Yes

No

Question No. 4: Was the Defendant City of Coeur d'Alene
negligent, and if so, was this negligence a proximate cause of
the Plaintiff's injuries?
Answer to Question No. 4:

Yes [

No [

If you answered "No," to Questions 1-4, you are done. Sign the
verdict as instructed and advise the Bailiff.
If you answered
"Yes," to any of the Questions 1-4, continue to the next
question.

Question No. 5: Was the plaintiff negligent, and if so, was this
negligence a proximate cause of his own injuries?
Answer to Question No. 5:

Yes [

No

Question No. 6:
What is the percentage of fault
assign to each of the following:
To
To
To
To
To

the
the
the
the
the

Defendant
Defendant
Defendant
Defendant
Plaintiff

Sam Munkhoff
Mark Munkhoff
Robyn Munkhoff
City of Coeur d'Alene
Klaus Kummer ling

(if any) you

%
%
%
%
%

2
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Total must equal

100%

If the percentage of fault you assigned to the plaintiff is
equal to or greater than the percentage of fault you assigned to
each defendant, you are done. Sign the verdict and advise the
Bailiff.
If the percentage of fault assigned to the plaintiff
is less than the percentage of fault you assigned to any
defendant, answer Question No. 7.

Question No. 7: What is the total amount of damage sustained by
the plaintiff as a result of the accident?
Answer to Question No. 7: We assess plaintiff's damages as
follows:
1. Economic damages, as defined in the Instructions:
$ _ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ __

2. Non-economic damages, as defined in the Instructions:
$ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __ _

FOREPERSON
Juror

Juror

Juror

Juror
Ju r or
Juror

Juror

3
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Juror

Juror

Juror

Juror

4
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Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile: (208) 7 65-1046
ISBN: 4 872
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and
the marital community composed
thereof,

CASE NO.

CV-2015-5381

MOTION IN LIMJ:NE

Plaintiffs,
vs.

CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM MUNKHOFF
Defendants.

The Defendants MARK MUNKHOFF and ROBYN MUNKHOFF, through
their attorney, Gary I. Amendola of the law firm of AMENDOLA,
MOTION IN J:.IMINE

-1
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01/02

09/12/2016

17:02

ADB_ATTORNEYS

2087651046

PAGE

02/02

DOTY & BRUMLEY, PLLC move this Court to exclude the deposition
testimony of Officer Laurie Deus on the basis that there is no
competent evidence that she is unavailable for trial as required
by Rule 32(a) (4) of the Idaho Rules of Civil Procedure.

/r{J_
- ----- day

DATED this

of September, 2016.

AMENDOLA DOTY & BRUMLEY, PLLC
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

By~~~_p.____
ary I. Amendola

CERTIFICArE OF SERVICE

I HEREBY CERTIFY that on the
/r;;r' day of September, 2016,
I caused to be served a true and correct copy of the foregoing
by the method indicated below, and addressed to the following:
MICHAEL M. PARKER
PARKER, KUZNETZ & PARKER, ~S

[ ) U, S. Mail

[ ] Hand Delivered
[X] Facsimile to: 509-455-8522
[ J Overnight Mail

316 W BOONE AVENOE, STE 390
SPOKANE, WA 99201-2346

SAM MONKHOFF
3810 SfJTTERS WAY
COEUR D'ALENE, ID

[X] CJ • $ , Mai 1
(] Hand Delivered
[ ] Facsimile to:
[ ] O~ernight Mail

83815

d-~
~ I . Amendola

MOTION IN LIMINE
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Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife, and
the marital community composed
thereof,

CASE NO.

CV-2015-5381

TRIAL BRIEF

Plaintiffs,

vs.
CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM MUNKHOFF
Defendants.
In response to the Court's Scheduling Order, the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF, through their attorney, Gary
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I. Amendola of the law firm of AMENDOLA, DOTY & BRUMLEY, PLLC
submit the following:
Negligence

Idaho has adopted the individual negligence rule.
v. Zaring, 102 Idaho 1 (1980).

Odenwalt

As such, the negligence of each

defendant is compared to the negligence of the plaintiff. As a
further consequence, the plaintiff may not recover from any
defendant found to be equally or less negligent than the
plainttff.

See also Adams v. Krueger, 124 Idaho 74 (1993).
Negligence of the City of Coeur d'Alene

In spite of the fact that the City of Coeur d'Alene has
been dismissed from this lawsuit, if the evidence justifies it
an instruction should be given regarding its negligence in the
case.

Vannoy v. Uniroyal Tire Company, 111 Idaho 536 (1985).

See also Beitzel v. Orton, 121 Idaho 709 (1992).
DATED this

I cJ._ _

day of September, 2016.

AMENDOLA DOTY & BROMLEY, PLLC
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF

B~~~---ary

TRIAL BR!Ei'

I. Amendola
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CERTIFICATE: OF SERVICE

iY

I HEREBY CERTIFY that on the
day of September, 2016,
I caused to be served a true and correct copy of the foregoing

by the method indicated below, and addressed to the following:
MICHAEL M. PARKER
PARKER, KUZNETZ & ~ARKER, PS
316 W BOONE AVENUE, STE 380
SPOKANE, WA 99201-2346

[] U.S. Mail
( J Hand Pelivered
(X] Facsimile to: 509-455-8522
( ] Overnight Mail

SAM MUNKHOFF
3810 SUTTERS WAY
COEUR D'ALENE, ID

(X]
[ ]
[ ]
[ J

83815

U.S. Mail
Hand Delivered
Facsimile to:
Overnight Mail

~ ~-( ) _ _
Garr. Amendola
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09/16/2016

11:25

P~GE

ADB_ATTORNEYS

2087651046

01/02

~ C f ~ }SS(2,,
FlS):

Ol&SEP 16 At1t1: SI

Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: ( 20 8) 6 64-8225
Facsimile~ (208) 765-1046
ISBN: 4872
Attorneys for th~ Defendants
MARK MUNKHOFF and ROBYN MUNKHOfF

IN THE DISTRICT COORT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KOMMERLING and BAERBEL
LITKE, husband and wife, and
the marital community composed
thereof,

CASE NO.

CV-2015-5381

SECOND MOTION IN LIMINE

Plaintiffs,
vs.

CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and SAM MUNKHOFF
Defendants.

The Defendants MARK MUNKHOFF and ROBYN MUNKHOFF, through
their attorney, Gary I. Amendola of the law firm of AMENDOLA,
SECON!> MOTION IN LIMINE

•1
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11:25

ADB_ATTORNEYS

2087651046

DOTY & BRUMLEY, PLLC move this Court to exclude the deposition
testimony of Chad D, McCormick, M.D. on the basis th'at there is
no competent evidence that he is unavailable for trial as
required by Rule 32(a) (4) of the Idaho Rules of Civil P~ocedure.
DATED this

I6
- -----:~-

day of September, 2016.
AMENDOLA DOTY & BRUMLEY, PLLC
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MONKHOFF
B y : ~~

Gry

I. Amendola

CERTIFICATE 0~ SERVICE

b

I HEREBY CERTIFY that on the
/
day of September, 2016,
I caused to be served a true and correct copy of the foregoing
by the method indicated below, and addressed to the following:

MICHAEL M. PARKER
PARKER, KUZNETZ & PARKER, PS
316 W BOONE AVENUE, STE 380
SPOKANE, WA 99201-2346

[ ) U.S. Mail
( ) Hand Delivered
[X] Facsimile to: 509-455-8522
[ J Overnight Mail

SAM MUNKHOFF
3810 SUTTERS WAY
COEUR D'ALENE, ID

(X)
( )
[ ]
( ]

83815

U.S. Mail
Hand Delivered
Facsimile to:
Overnight Mail

~
~_[)__
GarY,I. Amendola
SECOND MOTIO~ IN l.IMlNE
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

s E or t0AH0
/
C'OU. I Y OF KOO r(NAI SS
FILED:
2016 SEP 16 PH 3: 31

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,

No. CV-2015-5381
AFFIDAVIT OF MICHAEL M.
PARKER IN RESPONSE TO
SECOND MOTION IN LIMINE

Plaintiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defend an ts.
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STATE OF IDAHO
:ss

County of Kootenai

I, Michael M. Parker, being duly sworn on oath deposes and states:
1.

I am over the age of 18 and competent to testify herein.

2.

I am one of the attorneys for the plaintiffs in the above encaptioned
matter.

3.

In late July, I informed counsel for defendants, Mr. Amendola, that Dr.
Chad McCormick was unavailable to testify at trial, and either a
perpetuation deposition would be necessary or that trial in the matter
would need to be continued.

4.

At the time of the pretrial conference on August 8, 2016, I reiterated the
fact that Dr. McCormick was unavailable for trial and either a
perpetuation deposition would have to be taken or trial continued. Mr.
Amendola was present at the pretrial conference.

5.

I then went about the process of arranging a time and date for the
perpetuation deposition of Dr. McCormick to fit Mr. Amendola's
schedule.

6.

It was stipulated with Mr. Amendola that the taking of Dr. McCormick's
perpetuation deposition would occur on September 15, 2016, at 4:00PM
in Coeur d'Alene.

7.

No objections were received from attorney Amendola as to the date of
September 15, 2016, for the perpetuation deposition or the taking of Dr.
McCormick's deposition for the purposes of perpetuating his testimony at
trial. Notice of Dr. McCormick's perpetuation deposition was provided to
all defendants and a copy is attached as Exhibit 'A' and incorporated by
reference herein.
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8.

No objections pursuant to I.R.C.P. 32(a)(4) or any other basis were made
at the time of taking Dr. McCormick's perpetuation deposition by
attorney Amendola.

9.

The deadline for filing Motions in Limine in this matter was September
12, 2016, pursuant to the scheduling order entered on September 30,
2015 .

Dated this 16th day of September, 2016 ~

;1,t. /..fl__

Michael M. Parker
Attorney for Plaintiffs
Subscribed and sworn to before me this 16th day of September, 2016.
0 11111 111111111111111111111111_11.1.~1111.11.111111

Q

Notary .Pu,ie
i§
E State of W'aa'iiln1f*On=:

:

~ '° LARRY J. -KUMlZ ~
::
:

M'? COMMISSIO N 6 XP<lf\t1, :::
MARCH- 25 , 2~1 9
::

a,''''' 1111111111111111111111111111111mmIIO

PRINT NAME: t..-ff}&y+: Kv 2 t-l£ /'l...._
Notary Public in and for the State of
Wash ington, residing at Spokane
My commis sion expires: ~ P-'>7 IJ
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.., '
Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S .
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and
BAERBEL LITKE, husband
and wife, and the marital
community composted thereof,

No. CV 2015-5381
NOTICE OF TAKING OF
PERPETUATION DEPOSITION OF
DR. CHAD McCORMICK, M.D.

Plaintiffs,
vs .

CITY OF COEUR D'ALENE,
IDAHO, a political subdivision
of the State of Idaho; COEUR
D'ALENE IDAHO POLICE
CHIEF RON CLARK; MARK
MUNKHOFF and ROBYN
MUNKHOFF, husband and
wife, and marital community
composed thereof; and SAM
MUNKHOFF, a single person,
Defendants.
TO: Sam Munhkhoff; and
TO: Mark & Robyn Munkhoff, and your attorney Gary Amendola.

NOTICE OF TAKING OF DEPOSITION - 1
LAW OFFICE OF

POWELL, KUZNETZ & PARKER
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I

j

I

YOU AND EACH OF YOU WILL TAKE NOTICE that the testimJil.y of
.. ,.
the Dr. Chad McCormick will be taken upon oral examination for
perpetuation purposes at the request of all parties herein:

DATE:

September 15, 2016

TIME:

4:00 PM

LOCATION:

700 Ironwood Dr., Ste 278, Conference Room 'A'
Coeur d'Alene, ID
Spokane Court Reporting

REPORTER:

The taking of said deposition is pursuant to I.R.C.P. 45 for

perpetuation purposes of testimony for trial, and shall be subject to
continuance until completed.
,('-

DATED this "2.~ day of August, 2016.
POWELL, KUZNETZ, & PARKER, P.S.

Michael M. Parker, ISBA 4031
Attorney for Plaintiffs
316 W. Boone, Ste. 380
Spokane, WA 99201-2346
(509)455-4151

NOTICE OF TAKING OF DEPOSITION - 2
LAW OFFICE OF

POWELL, KUZNETZ & PARKER
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'

CERTIFICATE OF SERVICE
I hereby certify I that on this ~day of August, 2016, I served a true and
correct copy of the foregoing by the method described below to:
Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046
Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

X

U.S. First Class Mail

X

Fax

___Hand Delivery

X
---

U.S. First Class Mail
Fax

___ Hand Delivery

Michael M. Parker, ISBA 4031

NOTICE OF TAKING OF DEPOSITION - 3
LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
316 W. BOONE, ROCK POINTE TOWER, STE. 380
SPOKANE, WASHINGTON 99201 -2346
PHONE: (509)455-4151
FAX: (509)455-8522
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.

Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

\·.

J
S fATE OF'luMiO
t;Ol/N
.
. KOOi[NAlfSS
£0:rY,Or
Fl
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV-2015-5381
AFFIDAVIT OF
MICHAEL L. HAMAN

Plaintiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.

Ill
Ill
AFFIDAVIT OF MICHAEL L. HAMAN - 1

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

324 of 484

STATE OF IDAHO
:ss

County of Kootenai
I, Michael L. Haman, being duly sworn on oath deposes and states:
1.

I am over the age of 18 and competent to testify herein.

2.

I am the attorney representing the City of Coeur d'Alene in the above
referenced matter.

3. The City of Coeur d'Alene has been dismissed as a defendant in the
above captioned matter.
4.

I received a Notice of Subpoena for trial of City Animal Control Officer
Laurie Deus from Plaintiffs' attorney on August 26, 2016. A copy of that
subpoena is attached as Exhibit 'A' and incorporated by reference herein.

5.

Upon receiving the subpoena, I contacted Michael Parker's office that
same day by leaving a phone message and a letter indicating Laurie
Deus' unavailability for trial the week of September 19th. Attached as
Exhibit 'B' and incorporated by reference herein is my letter to Mr.
Parker dated August 26, 2016. This is the first time I informed Mr.
Parker that Ms. Deus would not be available to testify at trial the week of
September 19, 2016.

6.

I contacted Mr. Parker on August 29, 2016, and discussed available
dates for the perpetuation deposition of Ms. Deus. Consistent with Ms.
Deus' schedule and that of the attorneys, September 9th at 10:00AM was
agreed for the taking of Ms. Deus' perpetuation testimony because of her
unavailability to testify for the time at trial. Attached as Exhibit 'C' is a
copy of the perpetuation deposition subpoena from Ms. Deus.

7.

I received no objections from Defendants or their counsel to the taking of

AFFIDAVIT OF MICHAEL L. HAMAN - 2
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Ms. Deus' perpetuation deposition.
8. I attended the perpetuation deposition of Ms. Deus on September 9,
2016, with all defendants and their counsel present. No objections were
made at that time as to the taking of Ms. Deus' perpetuation deposition
by the defendants, nor were there any objections made at that time to
Ms. Deus' unavailability for trial.
Subscribed and sworn this

-tf

day of September, 2016

Michael L. Haman
Subscribed and sworn to before me this .l!:f.._ day of September, 2016.

E. \ \' s, L, JOCf rurd
in and for the State of
~~~~--, residing at CT;;>'B: , ,u
My commission expires: \ \ / 19./? I
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV 2015-5381

SUBPOENA TO APPEAR AT
TRIAL - LAURIE DEUS

Plain tiffs,
vs .

CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof;
and SAM MUNKHOFF, a single
person,
Defendants.

The State of Idaho to:

LAURIE DEUS

SUBPOENA - 1

LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
318 W. UOONE, ROCK POINTE TOWER. STE 380
SPOKANE. WA!llliNGTON 0020 1·7:l•O
PHONE · (60V}ll!ii!,•4 f i51

FAX: (509)465-8522
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YOU ARE COMMANDED:

[X] to appear in the Court at the place, date, and time specified below to
testify in the above case.
[ ] to appear at the place, date, and time specified below to testify at the
taking of perpetuation deposition in the above case
[ ] to produce or permit inspection and copying of the following documents,
including electronically stored information, at the place, date, and time
specified below.
[ ] to permit inspection of the following premises at the date and time
specified below.
PLACE:

J udge Cynthia Meyer's Courtroom
Kootenai County District Court
324 W. Garden Avenue
Coeur d'Alene, ID 83816-9000

DATE AND TIME:

September 20, 2016 1 9:00AM

You are further notified that if you fail to appear at the place and time
specified above, or to produce or permit copying or inspection as specified
above that you may be held in contempt of court and that the aggrieved
party may recover from you the sum of $100 and all damages which the
party may sustain by your failure to comply with this subpoena.
DATED this

z.,:y

of August, 2016.
POWELL, KUZNETZ, & PARKER, P.S.

Michael M. Parker, ISBA 4031
Attorney for Plaintiffs
316 W. Boone, Ste. 380
Spokane, WA 99201-2346
(509)455-4151
SUBPOENA - 2
LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
316 W BOONE, ROCK POINTE TOWER, STE 380
SPOKANE, WASHINGTON 99201·2346
PHONE: (509)455-4151
FAX : (509)455,8522
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From:2067654636

Haman Law Office, P.C.
923 North 3 rd Street
P.O. Box 2155
Coeur d'Alene, Idaho 83 816-2155
Telephone (208) 667-6287
Facsimile (208) 676-1683
Email: mlhaman.law@gmail.com

August 26, 2016

Michael M. Parker
Powell, Kuznetz & Parker
316 W. Boone, Ste. 3 80
Spokane, WA 99201-2346
Fax: 509-455-8522
Re:

Kummerling v. City of Coeur d'Alene Case No. 15-5381

Dear Mike:
Following our telephone conversation on August 26, 2016, I confirmed with Oflicer Deus
that she is available for a perpetuation deposition on September 9, 2016, and on September 12,2016.
With regard to September 12th , she would prefer that the deposition be conducted after 9:00 a.m. and
be completed by the early afternoon. Can you please confirm and provide an amended subpoena to
appear a:t a perpetuation deposition to be held at the Coeur d'Alene Police Department in Coeur
d'Alene, Idaho?
Additionally, to confirm our earlier conversation, Officer Deus is not available for trial as she
will be in Oregon from September 16-25, 2016. J had thought I previously inforrned counsel of this.
My apologies ifJ have failed to m ention her unavailability to you. However, I do recall telling Mr.
Amendola. Thank you for your consideration.

Michael Haman
MLH:jy

Klaus Kummerling, etal vs Mark Munkhoff, etal
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and
BAERBEL LITKE, husband
and wife, and the marital
community composted thereof,
Plaintiffs,

No. CV 2015-5381
SUBPOENA FOR PERPETUATION
DEPOSITION OF
LAURIE DEUS
PURSUANT TO l.R.C.P. 45

vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision
of the State of Idaho; COEUR
D'ALENE IDAHO POLICE
CHIEF RON CLARK; MARK
MUNKHOFF and ROBYN
MUNKHOFF, husband and
wife, and marital community
composed thereof; and SAM
MUNKHOFF, a single person,
Defendants.

The State of Idaho to:

Laurie Deus
----------------

SUBPOENA- 1
LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
316 W . SOONE, ROCK POINTE TOWER, STE. 380
SPOKANE , WASHINGTON 99201-23(6
PHONE: (509)455-4151
FAX: (509)455-8522
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YOU ARE COMMANDED:

[ ] to appear in the Court at the place, date, and time specified below to
testify in the above case.
[X] to appear at the place, date, and time specified below to testify at the
taking of perpetuation deposition of trial testimony in the above case before a
court reporter and notary public.
[ J to produce or permit inspection and copying of the following documents,
including electronically stored information, at the place, date, and time
specified below.

[ ] to permit inspection of the following premises at the date and time
specified below.
PLACE: Coeur d'Alene Police Dept, 3818 N. Schreiber Way, Coeur d'Alene, ID
DATE AND TIME:
September 9, 2016, 10:00AM

You are further notified that if you fail to appear at the place and time
specified above, or to produce or permit copying or inspection as specified
above that you may be held in contempt of court and that the aggrieved
party may recover from you the sum of $100 and all damages which the
party may sustain by your failure to comply with this subpoena. This
subpoena is issued pursuant to I.R.C.P. 45.

,,-r

DATED this _j_ day of September, 2016.
POWELL, KUZNETZ, & PARKER, P.S.

Michael M. Parker, ISBA 4031
Attorney for Plaintiffs
316 W. Boone, Ste. 380
Spokane, WA 99201-2346
(509)455-4151

SUBPOENA- 2

LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
316 W. BOONE, ROCK POINTE TOWER, STE. 360
SPOKANE, WASHINGTON 99201-2346
PHONE: (509)455-4151
FM: (509)455-0S22
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S fAl'E OF 10.\HO
J
COUNTY or KOO I CN,'\IJSS
F L.ED:
,

Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

2016 SEP 16 PH 3: 29

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUN1Y OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV-2015-5381
AFFIDAVIT OF LAURIE DEUS

Plaintiffs,
vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF , a
single person, et al
Defendants.
STATE OF IDAHO
County of Kootenai

:ss
)

I, Laurie Deus, being duly sworn on oath deposes and states:
1.

I am over the age of 18 and competent to testify herein.

2 . I am an Animal Control Officer with the City of Coeur d'Alene Police
AFFIDAVIT OF LAURIE DEUS - 1
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Department.
3. I, through counsel for the City, was informed that Plaintiffs sought my
trial testimony and I, through counsel for the City, informed Plaintiffs'
counsel I would not be available for trial the week of September 19,
2016.
4.

Consequently, a perpetuation deposition was taken of me on September
9, 2016, for purposes of perpetuating my trial testimony because I would
not be available for trial for the week of September 19, 2016. I also
indicated in my deposition that I was unavailable for trial on September
19th.

5. The reason I am unavailable is that I will be in Oregon from September
16th through September 25th, 2016, and therefore unavailable to testify
personally at trial.
Subscribed and sworn this

11

day of Septem

Subscribed and sworn to before me this

a day of c..M:e{eJmlQ,:,.,1C, 2016.

P~iif~toitr':,K

Notary Public in and for the State of
~
o
, residing at l:"¢0~
My commission expires: 3 I ti I ;;}:J,,

LVNDA kLOPATEK

NOTARY PUBUC
8TATB OP IDAHO

<'.'lXJ n'tj
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P .S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV-2015-5381
AFFIDAVIT OF MICHAEL M.
PARKER IN RESPONSE TO
MOTION IN LIMINE

Plaintiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.
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STATE OF IDAHO
:ss

County of Kootenai

I, Michael M. Parker, being duly sworn on oath deposes and states:
1.

I am over the age of 18 and competent to testify herein.

2.

I am one of the attorneys for the plaintiffs in the above encaptioned
matter.

3.

On August 26, 2016, I sent to Laurie Deus, through her attorney Michael
L. Haman, a subpoena commanding her to attend trial in the above

referenced matter and give her testimony. Attached as Exhibit 'A' is a
copy of said trial subpoena.
4.

I received a phone message and letter from attorney Michael L. Haman
on August 26, 2016, indicating that Ms. Deus was not available to testify
at trial on the week of September 19th. This was the first notice I
received of Ms. Deus' unavailability to testify at the time of trial.

5.

I then went about the process of contacting the attorneys involved and
based upon their schedules set Ms. Deus' perpetuation deposition.

6.

After consulting with attorney Michael Haman and Gary Amendola,
attorney for defendants Mark and Robyn Munkhoff, it was stipulated to
the taking of Ms. Deus' perpetuation deposition on September 9, 2016, at
10:00AM in Coeur d'Alene.

7.

No objections were received either from attorney Haman or attorney
Amendola as to the date of September 9, 2016, for the perpetuation
deposition or the taking of Ms. Deus' deposition for the purposes of
perpetuating her testimony at trial. Notice of the Deposition was provided
and a copy of the subpoena for Ms. Deus' perpetuation deposition is
attached as Exhibit 'B' and incorporated by reference herein.

AFFIDAVIT OF MICHAEL M. PARKER - 2

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

338 of 484

8.

No objections pursuant to I.R.C.P. 32(a)(4) or any other basis were made
at the time of taking Ms. Deus' perpetuation deposition, either by
attorney Haman or attorney Amendola.

Subscribed and sworn this ( 'fl--day of September, 2016

Michael M. Parker
Attorney for Plaintiffs
Subscribed and sworn to before me this --tw:lhday of September, 2016.

011111111111111111111111111111111111111111, :11~ -

;
Notary Public
§
; State of Wash ington §

~ STEPHEN M. BERGMAN ~

=
~

MY COMMISSION EXPIRES
January 17, 2017

=

:
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__~__

·

~ .-:-'.> ·

~

M
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PRI ~E: &"'-+-e-ve.,

Notary Public in and for the State of
Washington, residing at Spokane
My commission expires: , / n/ ' l
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No. CV 2015-5381

SUBPOENA TO APPEAR AT
TRIAL - LAURIE DEUS

Plaintiffs,
vs .

CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof;
and SAM MUNKHOFF, a single
person,
Defendants.

The State of Idaho to:

LAURJE DEUS

SUBPOENA - 1

LAW OFFICE OF

POWELL, KUZN ETZ & PARKER
A PRor-e&SIONAL Sl;f!VICE CORPO~1ION
310 W. UOONE, llOCK POINTE TOWER, ST
SPOl</\Ne. W/\SfilNGTON DP20 1·2340

PHONE: (509)455-4151
FAX: (509)465·8522
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~

YOU ARE COMMANDED:

[X] to appear in the Court at the place, date, and time specified below to
testify in the above case.
[ ] to appear at the place, date, and time specified below to testify at the
taking of perpetuation deposition in the above case
[ ] to produce or permit inspection and copying of the following documents,
including electronically stored information, at the place, date, and time
specified below.
[ ] to permit inspection of the following premises at the date and time
specified below.
PLACE:

Judge Cynthia Meyer's Courtroom
Kootenai County District Court
324 W. Garden Avenue
Coeur d'Alene, ID 83816-9000

DATE AND TIME:

Se ptember 20 , 2016 , 9:00AM

You are further notified that if you fail to appear at the place and time
specified above, or to produce or permit copying or inspection as specified
above that you may be held in contempt of court and that the aggrieved
party may recover from you the sum of $100 and all damages which the
party may sustain by your failure to comply with this subpoena.
DATED this

z(ty

of August, 2016.
POWELL, KUZNETZ, & PARKER, P.S.

Michael M. Parker, !SBA 4031
Attorney for Plaintiffs
316 W. Boone, Ste. 380
Spokane, WA 99201-2346
(509)455-4151
SUBPOENA - 2
LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
318 W . BOONE, ROCK POINTE TOWER, STE 360
SPOKANE, WASHINClTON 99201-2346
PHONE: (509)455-4151
FAA: (509)455-8522
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and
BAERBEL LITKE, husband
and wife, and the marital
community composted thereof,
Plaintiffs,

No. CV 2015-5381
SUBPOENA FOR PERPETUATION
DEPOSITION OF
LAURIE DEUS
PURSUANT TO I.R.C.P. 45

vs.

CITY OF COEUR D'ALENE,
IDAHO, a political subdivision
of the State of Idaho; COEUR
D'ALENE IDAHO POLICE
CHIEF RON CLARK; MARK
MUNKHOFF and ROBYN
MUNKHOFF, husband and
wife, and marital community
composed thereof; and SAM
MUNKHOFF, a single person,
Defendants.

The State of Idaho to:

Laurie Deus

==.:=.....=...;::....=.::;....__ _ _ _ _ _ _ _ __

SUBPOENA- 1
LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
316 W. BOONE, ROCK POINTE TOWER , STE. 380
SPOKANE, WASHINGTON 99201,2348
PHONE: (509)455-4151
FAX: (509)455•8522
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YOU ARE COMMANDED:

[ ] to appear in the Court at the place, date, and time specified below to
testify in the above case.
[X] to appear at the place, date, and time specified below to testify at the
taking of perpetuation deposition of trial testimony in the above case before a
court reporter and notary public.
[ ] to produce or permit inspection and copying of the following documents,
including electronically stored information, at the place, date, and time
specified below.
[ ] to permit inspection of the following premises at the date and time
specified below.
PLACE: Coeur d'Alene Police Dept, 3 8 18 N. Sch reiber Way, Coeur d'Alene, ID
DATE AND TIME:
September 9, 2016, 10:00AM

You are further notified that if you fail to appear at the place and time
specified above, or to produce or permit copying or inspection as specified
above that you may be held in contempt of court and that the aggrieved
party may recover from you the sum of $100 and all damages which the
party may sustain by your failure to comply with this subpoena. This
subpoena is issued pursuant to I.R.C.P. 45.

,Jr

DATED this -L day of September, 2016.
POWELL, KUZNETZ, & PARKER, P.S.

Michael M. Parker, ISBA 4031
Attorney for Plaintiffs
316 W. Boone, Ste. 380
Spokane, WA 99201-2346
(509)455-4151

SUBPOENA - 2

LAW OFFICE OF

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
318 W. BOONE, ROCK POINTE TOWER, STE. 380
SPOKANE, WASHINGTON 99201-2346
PHONE: (609)455-4161
FAX: (609)465-8522
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381
OBJECTIONS MADE IN THE
PERPETUATION DEPOSITION
TESTIMONY OF
DR. CHAD McCORMICK

vs .

CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.

Ill
OBJECTIONS TO THE PERPETUATION DEPOSITION
OF DR. CHAD McCORMICK - PAGE 1
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Below are the objections made by Gary Amendola, defense attorney for Mark
and Robyn Munkhoff, during Dr. Chad McCormick's deposition.

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)
11)
12)

Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page

11 ,
13,
15,
17,
24,
26,
28,
31,
32,
32,
32,
33,

Line
Line
Line
Line
Line
Line
Line
Line
Line
Line
Line
Line

19 .. .. .... ..... Relevance
12 .. .. ......... Moved to Strike/Reading from Report
18 ... ..... ... .. Hearsay
25 .......... ... Asked and Answered
18 .......... ... Previously Asked
11 ............. Leading/Lack of Foundation
8 ........ ..... .. No Personal Knowledge
12 .......... ... Asked and Answered
5 ... .... ........ Lack of Foundation
14 .. .... ... .. .. Hearsay
21 ...... .. .. .. . Cumulative
15 ...... .... .. . Hearsay/Lack of Foundation

POWELL, KUZNETZ & PARKER, P.S.

5 {) ~

By:

-

Larry J. Kuznet,ISBA# 86

Attorney for Plaintiffs
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

s rATE OFO~KAHOOoiEH~llss
COUHlY r
'
FILED:

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,

No . CV-2015-5381
OBJECTIONS MADE IN THE
PERPETUATION DEPOSITION
TESTIMONY OF LAURIE DEUS

Plaintiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.
Below are the objections made by Gary Amendola, defense attorney for
Mark and Robyn Munkhoff, during Officer Laurie Deus' deposition.
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1)
2)

3)
4)
5)

6)
7)

8)
9)

10)
11)
12)
13)
14)
15)
16)
17)
18)
19)
20)
21)
22)
23)
24)
25)
26)
27)
28)
29)
30)
31)
32)
33)

Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page
Page

8, Line 16 ............... Not Responsive
8, Line 19 ..... .......... Not Responsive
9, Line 20 ............... Form of Question
10, Line 4 ............... Recollection
10, Line 9 .... ........ .. Recollection
15, Line !. .......... .... Interpretation of Law/Custodian
16, Line 20 .......... .. . Hearsay, Restated
1 7, Line 25 ............. Hearsay
21, Line 9 ...... ... ...... Hearsay
21, Line 22 ............. Hearsay
27, Line 5 .... ... ........ Recollection
29, Line 7 ......... ...... Hearsay
29, Line 10 ............. Foundation/Hearsay
29, Line 18 ...... ...... Hearsay
30, Line 5 ... ........... Hearsay
30, Line 22 ........ .. ... Hearsay
31, Line 2 ....... ... ..... Foundation/Hearsay
31, Line 10 ............. Foundation/Hearsay
33, Line 17 ............. Asked and Answered
33, Line 21 ... .... .. .... Asked and Answered
34, Line 6 ...... ......... Foundation/ Hearsay
34, Line 12 ............. Foundation/Hearsay
34, Line 18 ............. Hearsay
35, Line 2 ............. .. Hearsay
35, Line 13 ... .. .. ...... Hearsay
36, Line 20 ............. Foundation
36, Line 25 ....... ...... Foundation/Hearsay
38, Line 19 ............ Relevance
39, Line 6 ............... Not Responsive
39, Line 14 ....... .... .. Legal Conclusion
39, Line 24 ............. Relevance
40, Line 7 ............... Foundation/Hearsay
43, Line 3 ........... .... Hearsay

The following are objections made by Michael M. Parker attorney for the
plaintiffs:
1)
2)

Page 41, Line 5 ............... Hearsay
Page 43, Line 16 ............. Foundation
POWELL, KUZNETZ & PARKER, P.S.

f,_,fL_.

By:_..._fLU
_
_
Michael M. Parker, ISBA# 4031
Attorney for Plaintiffs
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'STATE OF 10.\HO

Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

J

COUNTY OF KOO JENAIJSS
FIL to:
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381
RESPONSE TO
DEFENDANTS MARK AND
ROBYN MUNKHOFFS'
SECOND MOTION IN LIMINE

vs .
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.

COMES NOW Plaintiffs Klaus Kummerling and Baerbel Litke, by and
through their attorney, Michael M. Parker of Powell, Kuznetz, and Parker, P.S.,
in response to defendants Mark and Robyn Munkhoffs' Second Motion in

RESPONSE TO MOTION IN LIMINE- 1
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Limine to exclude the perpetuation deposition testimony of Dr. Chad
McCormick alleges as follows:

1. Defendants stipulated to the setting of the perpetuation deposition for
Dr. Chad McCormick;
2. Defendants Robyn and Mark Munkhoff participated in the perpetuation
deposition of Dr. Chad McCormick;
3. Defendants failed to object at any point to the taking of the perpetuation
deposition;
4. Dr. Chad McCormick was unavailable for trial the week of September 19,
2016, as indicated in his deposition testimony;
5. Defendants' Motion is untimely and in contradiction of the court's
scheduling order dated September 30, 2015, which requires all Motions
in Limine to be submitted in writing at least seven (7) days prior to trial,
i.e. September 12, 2016.
Based upon the foregoing, Defendants have waived any objection to the
admission of Dr. Chad McCormick perpetuation deposition, and have untimely
filed their Motion in Limine to strike said deposition testimony. Consequently,
Defendants' Motion should be dismissed.

Dated this

l ~~ay of September, 2016

Midiael M. Parker
Attorney for Plaintiffs
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composted thereof,
Plaintiffs,

No. CV-2015-5381
RESPONSE TO
DEFENDANTS MARK AND
ROBYN MUNKHOFFS'
MOTION IN LIMINE

vs .
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.

COMES NOW Plaintiffs Klaus Kummerling and Baerbel Litke, by and
through their attorney, Michael M. Parker of Powell, Kuznetz, and Parker, P.S.,
in response to defendants Mark and Robyn Munkhoffs' Motion in Limine to

RESPONSE TO MOTION IN LIMINE- 1
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exclude the perpetuation deposition testimony of Laurie Deus alleges as
follows:
1. Defendants stipulated to the setting of the perpetuation deposition for
Laurie Deus;
2. Defendants participated in the perpetuation deposition of Laurie Deus;
3. Defendants failed to object at any point to the taking of the perpetuation
deposition; and
4. Laurie Deus was unavailable for trial on the week of September 19, 2016,
as indicated in her deposition testimony and affidavit field herein.

Based upon the foregoing, Defendants have waived any objection to the
admission of Laurie Deus perpetuation deposition and the Motion in Limine to
strike said deposition testimony should be dismissed.

. I, -fk,
Dated t h i s ~ day of September, 2016

Michael M. Parker
Attorney for Plaintiffs
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IN THE DISTRICT COURT OF THE FIRST WDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
Plaintiffs

CASE NO. CV-15-5381

V.

JURY INSTRUCTIONS

MARK MUNKHOFF and ROBIN
MUNKHOFF, husband and wife; SAM
MUNKHOFF,
Defendants.

The Jury Instructions given in the trial of the above action are attached. Copies have been
given to counsel for all parties.

DATED this

c2d~of September, 2016.
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INSTRUCTION NO. 1

Ladies and Gentlemen:
Now that you have been sworn, I will briefly tell you something about your duties as jurors
and give you some instructions. At the end of the trial I will give you additional instructions, and
those instructions, as well as these preliminary instructions and any instructions given during the
trial, will control your deliberations.
These instructions explain your duties as jurors and define the law that applies to this case.
It is your duty to determine the facts, to apply the law set forth in these instructions to those facts,

and in this way, to decide the case. Your decision should be based upon a rational and objective
assessment of the evidence.
It is my duty to instruct you on the points of law necessary to decide the case, and it is your

duty to follow the law as I instruct. You must follow these instructions regardless of your own
opinion of what the law is or should be, or what counsel for any party may state the law to be. You
must consider these instructions as a whole, not picking out one and disregarding others. The order
in which these instructions are given or the manner in which they are numbered has no significance
as to their importance.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence will consist of the testimony of witnesses, exhibits admitted into evidence, and any
stipulated or admitted facts.
The following things are not evidence and you must not consider them as evidence in
deciding the facts of this case:
I . Statements and arguments of the lawyers;
2. Questions and objections of the lawyers;
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3. Testimony that I instruct you to disregard; and
4. Anything you may have seen or heard when the court is not in session even if what you
see or hear is done or said by one of the parties or by one of the witnesses.
Evidence may be either direct or circumstantial. The law makes no distinction between
direct and circumstantial evidence. The law permits you to give equal weight to both, but it is for
you to decide how much weight to give to any evidence.
The production of evidence in court is governed by rules of law. At times during the trial, I
may sustain an objection to a question without permitting the witness to answer it, or to an offered
exhibit without receiving it into evidence.

My rulings are legal matters, and are solely my

responsibility. You may not speculate as to the reason for any objection which was made, or my
ruling thereon, and in reaching your decision you may not consider such a question or exhibit or
speculate as to what the answer or exhibit would have shown.
Sometimes I may order that evidence be stricken from the record and that you disregard or
ignore the evidence. That means that when you are deciding the case, you must not consider the
evidence, which I told you to disregard. Some evidence is admitted for a limited purpose only. If I
instruct you that an item of evidence has been admitted for a limited purpose, you must consider it
only for that limited purpose and for no other.
The law does _not require you to believe all of the evidence in the course of the trial. As the
sole judges of the facts, you must determine what evidence you believe and what weight you attach
to it. In so doing, you bring with you to this courtroom all of the experience and background of
your lives. There is no magical formula for evaluating testimony. In your everyday affairs, you
determine for yourselves whom you believe, what you believe and how much weight you attach to
what you are told. These considerations you use in making the more important decisions in your
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everyday dealings are the same considerations you should apply in your deliberations in this case.
In a civil case any party who asserts that certain facts exist or existed has the burden of
proving those facts.
When I say that a party has the burden of proof on a proposition, or use the expression "if
you find," or "if you decide," I mean that you must be persuaded that the proposition on which the
party has the burden of proof is more probably true than not true.
The law requires that your decision be made solely upon the evidence before you. Neither
sympathy nor prejudice should influence you in your deliberations. Faithful performance by you of
these duties is vital to the administration of justice.
I will now say a few words about your conduct as jurors. There are certain things you must
not do during this trial:
1. You must not discuss the case with other jurors until you retire to the jury room to
deliberate at the close of the entire case.
2. You must not make up your mind until you have heard all of the testimony and have
received my final instructions as to the law that applies to the case.
3. You must not discuss the case with anyone, and that includes your family and friends.
You must not communicate with anyone about this case in any way, and this includes use of your
cell phone, by text message, by any web page posting, or through email. You must not allow
anyone to discuss the case with you. If anyone attempts to discuss the case with you, or attempts to
influence your decision in the case, you must report it to me immediately.
4.

You must not associate in any way with the parties, any of the attorneys or their

employees, or any witnesses.
5. You must not contact anyone in an attempt to discuss or gain a greater understanding of
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the case. You must not use the internet or any other tools of technology to in any way make an
investigation of any aspect of this case. You must not attempt to find out any information from any
source outside this courtroom.
6. You must not go to the place where any alleged event occurred.
During your deliberations, you will be entitled to have with you my instructions concerning
the law that applies to this case, the exhibits that have been admitted into evidence and any notes
taken by you in the course of the trial proceedings.
If you take notes during the trial, be careful that your attention is not thereby diverted from
the testimony of the witness. You must keep your notes to yourself and not show them to other
persons or jurors until the jury deliberations at the end of the trial. When you leave at night, leave
your notes in the jury room.
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INSTRUCTION NO. 2

Any statement by me identifying a claim of a party is not evidence in this case. I have
advised you of the claims of the parties merely to acquaint you with the issues to be decided.
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INSTRUCTION NO. 3

A witness who has special knowledge in a particular matter may give his or her opinion on
that matter.

In determining the weight to be given such opinion, you should consider the

qualifications and credibility of the witness and the reasons given for the witness' opinion. You are
not bound by such opinion. Give it the weight, if any, to which you deem it entitled.
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INSTRUCTION NO. 4
Whether a party has insurance is not relevant to any of the questions you are to decide. You
must avoid any inference, speculation or discussion about insurance.
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INSTRUCTION NO. 5

Certain evidence is about to be presented to you by deposition. A deposition is testimony
taken under oath before the trial and preserved in writing or upon videotape. This evidence is
entitled to the same consideration you would give had the witness testified from the witness stand.
You will only receive this testimony in open court. Although there is a record of the
testimony you are about to hear, this record will not be available to you during your deliberations.
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INSTRUCTION NO. 6

Ladies and Gentlemen: The presentation of evidence is now complete. It now becomes
my duty to give you your final instructions as to the law applicable to this case. You will
remember that at the start of this trial I instructed you as to your duties as finders of fact. You
must keep those earlier instructions in mind, and faithfully follow them as well as the final
instructions which I now give you.
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INSTRUCTION NO. 7
If during the trial I may have said or done something which suggests to you that I am
inclined to favor the claims or position of any party, you will not permit yourself to be influenced
by any such suggestion. I did not intend to express, nor do I intend to intimate, any opinion as to
which witnesses are or are not worthy of belief; what facts are or are not established; or what
inferences should be drawn from the evidence. If any expression of mine seemed to indicate an
opinion relating to any of these matters, I instruct you to disregard it.

ict Judge
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INSTRUCTION NO. 8

Evidence may be either direct or circumstantial. Direct evidence is evidence that directly
proves a fact. Circumstantial evidence is evidence that indirectly proves the fact, by proving one
or more facts from which the fact at issue may be inferred.
The law makes no distinction between direct and circumstantial evidence as to the degree
of proof required; each is accepted as a reasonable method of proof and each is respected for
such convincing force as it may carry.
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INSTRUCTION NO. 9
When I say that a party has the burden of proof on a proposition, or use the expression "if
you find" or "if you decide," I mean you must be persuaded that the proposition is more probably
true than not true.

CynthiaK. .
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INSTRUCTION NO. 10

When I use the word "negligence" in these instructions, I mean the failure to use ordinary
care in the management of one's property or person. The words "ordinary care" means the care a
reasonably careful person would use under circumstances similar to those shown by the
evidence. Negligence may thus consist of the failure to do something which a reasonably careful
person would do, or the doing of something a reasonably careful person would not do, under
circumstances similar to those shown by the evidence.
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INSTRUCTION NO. 11
When I use the expression "proximate cause," I mean a cause that, in natural or probable
sequence, produced the injury, the loss or the damage complained of. It need not be the only
cause. It is sufficient if it is a substantial factor in bringing about the injury, loss or damage. It is
not a proximate cause if the injury, loss or damage likely would have occurred anyway.
There may be one or more proximate causes of an injury. When the negligent conduct of
two or more persons or entities contributes concurrently as substantial factors in bringing about
an injury, the conduct of each may be a proximate cause of the injury regardless of the extent to
which each contributes to the injury.
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INSTRUCTION NO. 12
The plaintiff has the burden of proof on each of the following propositions:
1. Any defendant was negligent.
2. The plaintiff was injured.
3. The negligence of any defendant was a proximate cause of the injury to the
plaintiff.
4. The elements of damage and the amounts thereof.
You will be asked the following question on the jury verdict form:
Was any defendant negligent, and if so, was the negligence a proximate cause of the injuries to
the plaintiff?
If you find from your consideration of all the evidence that each of these propositions has
been proved, you should answer this question "Yes." However, if you find that any of these
propositions has not been proved, then the plaintiff has not met the burden of proof required and
you should answer this question "No."
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INSTRUCTION NO. 13

In this case, the defendant has alleged that the plaintiff was negligent. On this defense,
the defendant has the burden of proof on each of the following propositions:
1. The plaintiff was negligent.
2. The negligence of the plaintiff was a proximate cause of his own injuries.
You will be asked the following question on the jury verdict form:
Was the plaintiff negligent, and if so was the plaintiffs negligence a proximate cause of his
injuries?
If you find from your consideration of all the evidence that each of these propositions has

been proved, you should answer this question "Yes." However, if you find that any of these
propositions has not been proved, then the defendant has not met the burden of proof required
and you should answer this question "No."
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INSTRUCTION NO. 14

Ordinance 6.20.020 (C) was in force in the City of Coeur d'Alene, at the time of the
occurrence in question and provided that:
The animal control officer will make reasonable attempts to contact the
owner or custodian of any dog declared aggressive, dangerous or vicious, and
provide written notification of the declaration along with the requirements for
keeping such dogs. The owner or custodian of the dog at the time of written
notification may elect to:
1. Appeal the declaration by requesting a hearing as allowed
by chapter 6.35 of this title;
2. Accept the declaration, and if the dog was declared aggressive
or dangerous, agree to meet the requirements for keeping the
dog set out in this chapter; or
3. Surrender and quitclaim the dog to the city.
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INSTRUCTION NO. 15

There were certain Ordinances in force in the City of Coeur d'Alene, at the time of the
occurrence in question which provided that:

a. Ordinance 6.20.030(A)(4)
The owner or custodian shall not allow the aggressive dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
b. Ordinance 6.20.030(A)(5)
The owner or custodian of an aggressive dog must place a sign in a prominent
place that is visible from the street or sidewalk on the owner's or custodian's
property indicating that there is an aggressive dog on the property. A similar sign
must be posted on the dog's secure enclosure.
c. Ordinance 6.20.040(A)(4)
The owner or custodian shall not allow the dangerous dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
d. Ordinance 6.20.040(A)(5)
The owner or custodian of a dangerous dog must place a sign in a prominent place
that is visible from the street or sidewalk on the owner's or custodian's property
indicating that there is a dangerous dog on the property.
A violation of any one of the ordinances is negligence per se, unless something over which
the party had no control placed the individual in a position of violation of the ordinance.
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INSTRUCTION NO. 16

On the issue of negligence per se the plaintiff has the burden of proof on each of the
following propositions:
2. The defendant, Sam Munkhoff, violated one of the following Coeur d'Alene City
Ordinances:
a. Ordinance 6.20.030(A)(4)
The owner or custodian shall not allow the aggressive dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
b. Ordinance 6.20.030(A)(5)
The owner or custodian of an aggressive dog must place a sign in a prominent
place that is visible from the street or sidewalk on the owner's or custodian's
property indicating that there is an aggressive dog on the property. A similar sign
must be posted on the dog's secure enclosure.
c. Ordinance 6.20.040(A)(4)
The owner or custodian shall not allow the dangerous dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
d. Ordinance 6.20.040(A)(5)
The owner or custodian of a dangerous dog must place a sign in a prominent place
that is visible from the street or sidewalk on the owner's or custodian's property
indicating that there is a dangerous dog on the property.

3. The defendant's, Sam Munkhoff's, violation of any of these Ordinances was a proximate
cause of the plaintiff's injuries.
You will be asked the following question on the jury verdict form:
"Was the defendant, Sam Munkhoff, negligent, or negligent per se, and if so, was this a
proximate cause of Plaintiff's injuries?"
If you fmd from your consideration of all the evidence in the case that each of the

propositions contained in this instruction has been proved, you should answer the jury question
"yes." If you fmd that any of these propositions has not been proved, you should answer the
question "no."

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

373 of 484

INSTRUCTION NO. 17

On the issue of negligence per se the plaintiff has the burden of proof on each of the
following propositions:
I. The defendant, Mark Munkhoff, violated one of the following Coeur d'Alene City
Ordinances:
a. Ordinance 6.20.030(A)(4)
The owner or custodian shall not allow the aggressive dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
b. Ordinance 6.20.030(A)(5)
The owner or custodian of an aggressive dog must place a sign in a prominent
place that is visible from the street or sidewalk on the owner's or custodian's
property indicating that there is an aggressive dog on the property. A similar sign
must be posted on the dog's secure enclosure.
c. Ordinance 6.20.040(A)(4)
The owner or custodian shall not allow the dangerous dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
d. Ordinance 6.20.040(A)(5)
The owner or custodian of a dangerous dog must place a sign in a prominent place
that is visible from the street or sidewalk on the owner's or custodian's property
indicating that there is a dangerous dog on the property.

2. The defendant's, Mark Munkhoff's, violation of any of these Ordinances was a proximate
cause of the plaintiff's injuries.
You will be asked the following question on the jury verdict form:
"Was the defendant, Mark Munkhoff, negligent, or negligent per se, and if so, was this a
proximate cause of Plaintiff's injuries?"
If you find from your consideration of all the evidence in the case that each of the

propositions contained in this instruction has been proved, you should answer the jury question
"yes." If you find that any of these propositions has not been proved, you should answer the
question "no."
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INSTRUCTION NO. 18
On the issue of negligence per se the plaintiff has the burden of proof on each of the
following propositions:
1. The defendant, Robyn Munkho:ff, violated one of the following Coeur d'Alene City
Ordinances:

a. Ordinance 6.20.030(A)(4)
The owner or custodian shall not allow the aggressive dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
b. Ordinance 6.20.030(A)(5)
The owner or custodian of an aggressive dog must place a sign in a prominent
place that is visible from the street or sidewalk on the owner's or custodian's
property indicating that there is an aggressive dog on the property. A similar sign
must be posted on the dog's secure enclosure.
c. Ordinance 6.20.040(A)(4)
The owner or custodian shall not allow the dangerous dog to be off the owner's or
custodian's property unless the dog is accompanied by a responsible adult and
muzzled in such a manner as to prevent it from biting or injuring any person and
restrained by a leash of adequate strength to control the dog.
d. Ordinance 6.20.040(A)(5)
The owner or custodian of a dangerous dog must place a sign in a prominent place
that is visible from the street or sidewalk on the owner's or custodian's property
indicating that there is a dangerous dog on the property.
2. The defendant's, Robyn Munkhoff's, violation of any of these Ordinances was a
proximate cause of the plaintiff's injuries.
You will be asked the following question on the jury verdict form:
"Was the defendant, Robyn Munkhoff, negligent, or negligent per se, and if so, was this a
proximate cause of Plaintiff's injuries?"

If you find from your consideration of all the evidence in the case that each of the
propositions contained in this instruction has been proved, you should answer the jury question
''yes." If you find that any of these propositions has not been proved, you should answer the
question "no."
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INSTRUCTION NO. 19
It was the duty of all parties, before and at the time of the occurrence, to use ordinary care

for the safety of themselves and each other.
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INSTRUCTION NO. 20

By giving you instructions on the subject of damages, I do not express any opinion as to
whether the plaintiff is entitled to damages.
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INSTRUCTION NO. 21
If the jury decides the plaintiff is entitled to recover from the defendant, the jury must
determine the amount of money that will reasonably and fairly compensate the plaintiff for any
damages proved to be proximately caused by the defendant's negligence.
The elements of damage the jury may consider are:
A. Non-economic damages
1. The nature of the injuries;
2. The physical and mental pain and suffering, past and future;
3. The impairment of abilities to perform usual activities;
4. The disfigurement caused by the injuries;
5. The aggravation caused to any preexisting condition.
B. Economic damages
1. The reasonable value of necessary medical care received and expenses incurred as
a result of the injury;
Whether the plaintiff has proved any of these elements is for the jury to decide.
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INSTRUCTION NO. 22

If you determine that plaintiff is at fault and the percentage of fault you assign to plaintiff
is equal to or greater than the percentage assigned to any particular defendant, then as to that
defendant, plaintiff would recover no damages.

·strict Judge
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INSTRUCTION NO. 23

On retiring to the jury room, select one of your number as a foreman, who will preside
over your deliberations.
Appropriate forms of verdict will be submitted to you with any instructions. Use only the
ones conforming to your conclusions and return the others unused.
A verdict may be reached by three-fourths of your number, or nine of you. If your
verdict is unanimous, your foreman alone will sign it; but if nine or more, but less than the entire
jury, agree, then those so agreeing will sign the verdict.

As soon as you have completed and signed the verdict, you will notify the bailiff, who
will then return you into open court.
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INSTRUCTION NO. 24

If it becomes necessary during your deliberations to communicate with me, you may send
a note signed by one or more of you to the bailiff. You should not try to communicate with me
by any means other than such a note.
During your deliberations, you are not to reveal to anyone how the jury stands on any of
the questions before you, numerically or otherwise, unless requested to do so by me.
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INSTRUCTION NO. 25

In deciding this case, you may not delegate any of your decisions to another or decide
any question by chance, such as by the flip of a coin or drawing of straws. If money damages are
to be awarded or percentages of fault are to be assigned, you may not agree in advance to
average the sum of each individual juror's estimate as the method of determining the amount of
the damage award or percentage of negligence.

istrict Judge
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INSTRUCTION NO. 26

In this case you will return a special verdict. This form consists of a series of questions
that you are to answer. I will now read the verdict form to you:
"We, the Jury, answer the special interrogatories as follows:
Question No. 1: Was the defendant, Sam Munkhoff, negligent, or negligent per se, and if so, was
this a proximate cause of Plaintiff's injuries?
Answer to Question No. 1: Yes

LJ

NoLJ

Question No. 2: Was the defendant, Mark Munkhoff, negligent, or negligent per se, and if so,
was this a proximate cause of Plaintiff's injuries?
Answer to Question No. 2: Yes

LJ

NoLJ

Question No. 3: Was the defendant, Robyn Munkhoff, negligent, or negligent per se, and if so,
was this a proximate cause of Plaintiff's injuries?
Answer to Question No. 3: Yes L J

NoLJ

INSTRUCTIONS: Ifyou answered "No" to Question 1, 2, and 3, you are done. Sign the verdict
as instructed and advise the Bailiff that you have reached a verdict. If you answered "Yes" to
any of the Questions, 1, 2, or 3, continue to the next question.
Question No. 4: Was the plaintiff negligent, and if so, was plaintiff's negligence a proximate
cause of his own injuries?
Answer to Question No. 4: Yes L J

NoLJ

QUESTION 5: What percentage of fault (if any) do you attribute to the Plaintiff's negligence
and what percentage of fault (if any) do you attribute to any Defendants' negligence? PLEASE
NOTE, the total for ALL must equal 100%.

DEFENDANT SAM MUNKHOFF

- - - - - - - -%
- - - - - - - -%

DEFENDANT MARK MUNKHOFF
DEFENDANT ROBYN MUNKHOFF
PLAJNTIFF'S KLAUS KUMJ.\1ERLING

- - - - - - - -%
- - - - - - - -%

TOTAL MUST EQUAL:

100
%
-----=--=-=-----
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Question No. 6: What is the total amount of damage sustained by the plaintiff as a result of the
accident?
Answer to Question No. 6: We assess plaintiffs damages as follows:
A. Plaintiff Klaus Kummerling

1. Economic damages, as defined in the Instructions:
a. Kootenai Health

$

b. Benjamin Mandel, M.D.

$

C.

$

Fox Dentures

2. Non-economic damages, as defined in the Instructions:

$

"

Finally, you should sign the verdict form as explained in another instruction.
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INSTRUCTION NO. 27

Members of the Jury, in order to return a verdict, it is necessary that at least three-fourths of
the jury agree. Your verdict must represent the considered judgment of each juror agreeing to it.
It is your duty, as jurors, to consult with one another and to deliberate with a view to
reaching an agreement, if you can do so without violence to individual judgment. Each of you must
decide the case for yourself, but do so only after an impartial consideration of the evidence with
your fellow jurors. In the course of your deliberations, do not hesitate to reexamine your own views
and change your opinion if convinced it is erroneous. But do not surrender your honest conviction
as to the weight or effect of evidence solely because of the opinion of your fellow jurors, or for the
mere purpose of returning a verdict.
You are not partisans. You are judges - judges of the facts.

Your sole interest is to

ascertain the truth from the evidence in the case.

:strict Judge
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FINAL INSTRUCTION
You have now completed your duties as jurors in this case and are discharged with the
sincere thanks of this Court. You may now discuss this case with the attorneys or with anyone else.
For your guidance, I instruct you that whether you talk to the attorneys, or to anyone else, is entirely
your own decision. It is proper for you to discuss this case, if you want to, but you are not required
to do so, and you may choose not to discuss the case with anyone at all. If you choose to talk to
someone about this case, you may tell them as much or as little as you like about your deliberations
or the facts that influenced your decisions. If anyone persists in discussing the case over your
objection, or becomes critical of your service, either before or after any discussion has begun, you
may report it to me.
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,

No. CV-2015-5381
MOTION FOR ENTRY OF
JUDGMENT ON SPECIAL JURY
VERDICT

Plaintiffs,
vs.
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et a.
Defendants.
Plaintiffs Klaus Kummerling and Baerbel Litke, through their attorneys
Michael M. Parker and Larry J. Kuznetz of Powell, Kuznetz, and Parker, move
the court for entry of a judgment against all defendants in the above referenced
matter as a result of special verdict entered on September 22, 2016. This
motion is based upon the files and records herein, and the affidavit of Michael
M. Parker.

MOTION FOR ENTRY OF JUDGMENT- 1

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

387 of 484

Dated this

Gf' day of October, 2016 .
POWELL, KUZNETZ & PARKER, P.S.

By:~;Uwl-l
_ _ fh_,e._~_
Michael M. Parker, ISBA 4031
Larry J. Kuznetz, ISBA 7240
Attorneys for Plaintiffs

CERTIFICATE OF SERVING

I hereby certify that on this{g f'--day of October, 2016, I served a true and
correct copy of the foregoing by the method described below to:

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- - - U.S. First Class Mail
- - - Fax
)( Hand Delivery

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

- - - U.S. First Class Mail
Fax
Hand Delivery

===x=

Michael M. Parker, ISBA 4031

MOTION FOR ENTRY OF JUDGMENT - 2
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

STATE Of ll)/\HO
}ss
COUNTY Of KOOTENAI
FILED:

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,

No. CV-2015-5381
PLAINTIFFS' MEMORANDUM
OF COSTS

Plaintiffs,
vs .
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al.
Defendants.

COMES NOW the Plaintiffs, by and through their attorneys Michael M.
Parker and Larry J. Kuznetz of Powell, Kuznetz, and Parker, P.S., pursuant to
I.R.C.P. 54(b)(l) and requests entry of judgment against all defendants, jointly
and severally, in the sum of $3,430.81, representing the following allowable
costs the plaintiffs should receive as prevailing parties in this matter consistent
with the special jury verdict entered on September 22, 2016:
PLAINTIFFS' MEMORANDUM OF COSTS - 1
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1.

Court filing fees: ....... .... ..... .... ... ... .. $221.00

I.R.C.P. 54(d)(l)(C)(i)

2.

Service fees of ................... .. ........... $100.00

I.R.C.P. 54(d)(l)(C)(ii)

3.

Travel expense of Gary Fox
30 miles@ $0.30 per mile .............. .... $9.00

4.

I.R.C.P. 54(d)(l)(C)(iii)

Travel expense of Dr. Benjamin Mandel
15 miles@ $0.30 per mile ................... $4.50

I.R.C.P. 54(d)(l)(C)(iii)

5.

Kinkos - Cost of exhibits ...... ... ....... $107.86

I.R.C.P. 54(d)(l)(C)(vii)

6.

Reasonable witness fees

7.

8.

a.

Gary Fox ..... .. .. ...... .............. .. $212.50

I.R.C.P. 54(d)(l)(C)(ix)

b.

Dr. Benjamin Mandel ..... .. .. $1,125.00

I.R.C.P. 54(d)(l)(C)(ix)

c.

Dr. Chad McCormick. ......... $1,125.00

I.R.C .P. 54(d)(l)(C)(ix)

Depositions of:
a.

Officer of Laurie Deus ........... $224.50

I.R.C.P. 54(d)(l)(C)(x)

b.

Dr. ChadMcCormick ... ........... $211.00

I.R.C.P. 54(d)(l)(C)(x)

Copy of Deposition
Klaus Kummerling ......... ....... ........ .. .. $90.45

I.R.C.P. 54(d)(l)(C)(xi)

Total Costs
Pursuant to I.R.C.P. 54(d) ........... $3,430.81
The above costs are reasonable and allowable, and entry of judgment
should be entered against all defendants, jointly and severally, in favor of
Plaintiffs as the prevailing party.

Dated this

I _-i"-

~ "'~ - datf of October, 2016.
POWELL, KUZNETZ & PARKER, P.S.

By:_114-ll
_ _/fllt_ . ~_7.IL_
Michael M. Parker, ISBA 4031
Larry J. Kuznetz, ISBA 7240
Attorneys for Plaintiffs
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CERTIFICATE OF SERVING

I hereby certify that on this ~day of October, 2016, I served a true and
correct copy of the foregoing by the method described below to:

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- - - U.S. First Class Mail
Fax
-g~-Hand Delivery

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

- -- U.S. First Class Mail
Fax
Hand Delivery

"'+

Michael M. Parker, ISBA 4031
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

2016 OCT -6 PH 3: l+6

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No . CV-2015-5381
MOTION FOR AWARD OF
COSTS PURUSANT TO
I.R.C.P. 54(d) AND ENTRY OF
JUDGMENT THEREIN

vs.
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et a.
Defendants.
Plaintiffs Klaus Kummerling and Baerbel Litke, through their attorneys
Michael M. Parker and Larry J. Kuznetz of Powell, Kuznetz, and Parker, move
the court an award of costs and in the amount of $3,430.81 in the above
referenced matter. This motion is made pursuant to I.R.C.P. 54(d) and based
upon the files and records herein, including Plaintiffs' memorandum of costs
filed contemporaneously with this motion, and the affidavit of Michael M.
Parker.
MOTION FOR AWARD OF COSTS
PURSUANT TO I.R.C.P 54(d)- 1
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Dated this

~ fl-

day of October, 2016 .

POWELL, KUZNETZ & PARKER, P.S.

A-----"----/l_~a._

By:~
flJA-U
__
Michael M. Parker, ISBA 4031
Larry J. Kuznetz, ISBA 7240
Attorneys for Plaintiffs

CERTIFICATE OF SERVING

c.1"-

day of October, 2016, I served a true and
I hereby certify that on this
correct copy of the foregoing by the method described below to:

- - - U.S. First Class Mail
- ~ - Fax
}( Hand Delivery

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

U.S. First Class Mail
---=- Fax
Hand Delivery

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

---

X

~~-f1
Michael M. Parker, ISBA 4031

MOTION FOR AWARD OF COSTS
PURSUANT TO I.R.C.P 54(d)- 2
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STATE OF IDAHO
Lr
COUNTY OF KOOTENAI/ ,S

FILfO:

Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile
Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plain tiffs,

No. CV-2015-5381
PLAINTIFFS' PROPOSED
ALTERNATE JURY
INSTRUCTIONS

vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al,
Defendants.

POWELL, KUZNETZ, & PARKER, P.S.

Michael M. Parker
Attorney for Plaintiffs
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INSTRUCTION NO.

f~,,\

In this case you will return a special verdict. This form consists
of a serie~
I ,
,
of questions that you are to answer. I will now read the verdict form to you ... · ·

•
We, the Jury, answer the special interrogatories as follows:

Question No. 1: Was the defendant Sam Munkhoff negligent or negligent per
se, and if so, was this negligence or negligence per sea proximate cause of the
plaintiff's injuries?
Answer to Question No. 1:

Yes [_]

No[_]

Question No. 2: Was the defendant Mark Munkhoff negligent or negligent per
se, and if so, was this negligence or negligence per sea proximate cause of the
plaintiff's injuries?
Answer to Question No. 2:

Yes [_]

No[_]

Question No. 3: Was the defendant Robyn Munkhoff negligent or negligent per
se, and if so, was this negligence or negligence per se a proximate cause of the
plaintiff's injuries?
Answer to Question No. 3:

Yes [_]

No[_]

If you answered Questions 1, 2 and 3 "No," you are done. Sign the verdict as
instructed and advise the Bailiff. If you answered Question 1, 2 or 3 "Yes,"

continue to the -next question.

Question No. 4: Was the plaintiff Klaus Kummerling negligent, and if so, was
this negligence a proximate cause of his own injuries?
Answer to Question No. 4:

Yes[_]

No[_]

If you answered "Yes" to either Questions 1, 2 or 3 and "Yes" to Question 4,
then answer Q-uestion 5. If you answered "Yes" to either Questions 1, 2 or 3

and "No" to Question 4, then skip to Question 6.
,'

Instruction for Question No. 5: You will reach this question if you have
found that any of the defendants and plaintiff Klaus Kummerling were
negligent or negligent per se, which negligence or negligence per se caused the
injuries to the pla}ntiff, Klaus Kummerling. In this question, you are to
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apportion the fault between these parties in terms of a percentage. As to each
party to which you answered "Yes" to Questions 1, 2, 3 and 4, determine the
percentage of fault for that party, and enter the percentage on the appropriate
line. If you answered "No" to either Questions 1, 2 or 3, insert a "0" or "Zero"
as to that defendant. Your total percentages must equal 100%.
Question No. 5: What is the percentage of fault (if any) you assign to each of
the following:

To
To
To
To

the
the
the
the

Defendant, Sam Munkhoff
Defendant, Mark Munkhoff
Defendant, Robyn Munkhoff
Plaintiff, Klaus Kummerling
Total must equal

_ _%
_ _ %
_ _ %
_ _%

100%

If you answered Question 5, answer Question 7.

Instruction for Question No. 6: You will reach this question if you have
found that any of the defendants were negligent or negligent per se and plaintiff
Klaus Kummerling was not negligent. In this question, you are to apportion
the fault between the defendants in terms of a percentage. As to each
defendant to which you answered "Yes" to Questions 1, 2, and 3, determine the
percentage of fault for that defendant, and enter the percentage on the
appropriate line. Jfyou answered "No" to either Questions 1, 2 or 3 , insert a
"0" or "Zero" as to. that defendant. Your total percentages must equal 100%.
Question No. 6: What is the percentage of fault (if any) you assign to each of
the defendants:

To the Defendant, Sam Munkhoff
To the De.f endant, Mark Munkhoff
To the Defendant, Robyn Munkhoff
Total must equal

_ _%
_ _%
_ _%

100%

If you answered Question 6, then answer Question 7:

Question No. 7: Vyhat is the total amount of damage sustained by the plaintiffs
as a result of the dog bite incident?
Answer to Question No. 7:
Plaintiff Klaus Kummerling:
Economic Damages:
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Kootenai Health

$- - - - - - -

Benj~min Mandel, M.D.

$ _______

Fox Dentures

$- - - - - - -

Non-Econo:mic Damages

$ _______

Plaintiff Baerbel Litke:
Non-Economic Damages

$ _______

Date:
Foreperson:
Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

- - - Given - - -Refused

- - -Modified

- - -Covered

- - - Other

IDJI 1.43.1
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plain tiffs,

No. CV-2015-5381
SPECIAL VERDICT FORM

vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al,
Defendants.

We, the Jury, answer the special interrogatories as follows:

Question No. 1: Was the defendant Sam Munkhoff negligent or negligent per
se, and if so, was this negligence or negligence per sea proximate cause of the
plaintiff's injuries?
Answer to Question No. 1:

Yes [_]

No[_]

Question No. 2: Was the defendant Mark Munkhoff negligent or negligent per
se, and if so, was this negligence or negligence per sea proximate cause of the
plaintiff's injuries?
Answer to Question No. 2:

Yes [_]

No[_]

Question No. 3: Was the defendant Robyn Munkhoff negligent or negligent per
se, and if so, was this negligence or negligence per sea proximate cause of the
plaintiff's injuries?
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Answer to Question No. 3:

Yes[_]

No[_]

If you answered Questions 1, 2 and 3 "No," you are done. Sign the verdict as
instructed and advise the Bailiff. If you answered Question 1, 2 or 3 "Yes,"

continue to the next question.
Question No. 4: Was the plaintiff Klaus Kummerling negligent, and if so, was
this negligence a proximate cause of his own injuries?
Answer to Question No. 4:

Yes [_]

No[_]

If you answered "Yes" to either Questions 1, 2 or 3 and "Yes" to Question 4,
then answer Question 5. If you answered "Yes" to either Questions 1, 2 or 3

and "No" to Question 4, then skip to Question 6.
Instruction for Question No. 5: You will reach this question if you have
found that any of the defendants and plaintiff Klaus Kummerling were
negligent or negligent per se, which negligence or negligence per se caused the
injuries to the plaintiff, Klaus Kummerling. In this question, you are to
apportion the fault between these parties in terms of a percentage. As to each
party to which you answered "Yes" to Questions 1, 2, 3 and 4, determine the
percentage of faul_t for that party, and enter the percentage on the appropriate
line. If you answered "No" to either Questions 1, 2 or 3, insert a "0" or "Zero"
as to that defendant. Your total percentages must equal 100%.
Question No. 5: What is the percentage of fault (if any) you assign to each of
the following:

To
To
To
To

the
the
the
the

Defendant, Sam Munkhoff
Defendant, Mark Munkhoff
Defendant, Robyn Munkhoff
Plaintiff, Klaus Kummerling
Total must equal

_ _%
_ _ %
_ _%
_ _%

100%

If you answered Question 5, answer Question 7.

Instruction for Q_u estion No. 6: You will reach this question if you have
found that any oLthe defendants were negligent or negligent per se and plaintiff
Klaus Kummerling was not negligent. In this question, you are to apportion
the fault between the defendants in terms of a percentage. As to each
defendant to which you answered "Yes" to Questions 1, 2, and 3, determine the
percentage of fault for that defendant, and enter the percentage on the
appropriate line. If you answered "No" to either Questions 1, 2 or 3, insert a
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"0" or "Zero" as to that defendant. Your total percentages must equal 100%.

Question No. 6: What is the percentage of fault (if any) you assign to each of
the defendants: . .
_ _%
_ _%
_ _%

To the Defendant, Sam Munkhoff
To the Defendant, Mark Munkhoff
To the Defendant, Robyn Munkhoff
Total must equal

100%

If you answered Question 6, then answer Question 7:
Question No. 7: What is the total amount of damage sustained by the plaintiffs
as a result of the dog bite incident?
Answer to Question No. 7:
Plaintiff Klaus Kummerling:
Economic Damages:
Kootenai Health

$- - - - - - $ _______

Benjamin Mandel, M.D.
Non-Economic Damages

$- - - - - - $_______

Plaintiff Baerbel Litke:
Non-Economic Damages

$ _______

Fox Dentures

Date:
Foreperson:
Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:

Juror:
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- - - Given - --

Refused

- - -Modified

- - -Covered - - - Other

IDJI 1.43.1
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CERTIFICATE OF SERVING

i-f"'---day

of October, 2016, I served a true and
I hereby certify that on this
correct copy of the foregoing by the method described below to:
Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- - - U.S. First Class Mail
- - - Fax
Delivery

----t'--Hand

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

U.S. First Class Mail
Fax
~ Hand Delivery

-

--

Michael M. Parker, ISBA 4031

PLAINTIFFS' MEMORANDUM OF COSTS - 3
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

STATE OF 10,\HO
Lss
COUNTY OF' KOOTENAI(
FILED:

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381

/

NOTICE OF HEARING
REGARDING ENTRY OF
JUDGMENT ON SPECIAL JURY
VERDICT

vs.
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et a.
Defendants.
NOTICE IS GIVEN that the Plaintiffs, Klaus Kummerling and Baerbel Litke
through their attorney Michael M. Parker and Larry Kuznetz of law firm of
Powell, Kuznetz and Parker, P.S. will bring on for hearing Plaintiffs' motion for
entry of judgment on special jury verdict before the Honorable Cynthia K.C.
Meyer on the 25th day of October at the hour of 3:00PM, or soon thereafter as
counsel can be heard.
NOTICE OF HEARING
REGARDING ENTRY OF JUDGMENT- 1
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Dated this

"..,... day of October, 2016.

POWELL, KUZNETZ & PARKER, P.S.

A

_e i__

By:----"-ftLil
__
Michael M. Parker, ISBA 4031
Larry J. Kuznetz, ISBA 7240
Attorneys for Plaintiffs

CERTIFICATE OF SERVING

I hereby certify that on this "~ay of October, 2016, I served a true and
correct copy of the foregoing by the method described below to:

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- -- U.S. First Class Mail
- -- Fax
" Hand Delivery

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

- - - U.S. First Class Mail
_ _ Fax
)< Hand Delivery

~/VI-~
Michael M. Parker, ISBA 4031

NOTICE OF HEARING
REGARDING ENTRY OF JUDGMENT- 2
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10/11/2016

09:59

2087651046

ADB_ATTORNEYS

PAGE

01/02

t)O'J
STA <F[W()
}
~ Qt YOOTENAJ

SS

, ~JCT ' ' AN ro: ·~
Gary I . .Amendola
AMKNDOLA DOTY

&

BRUMLEY, PLLC

702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872

gary@adbattorneys.com
Attorneys for the Defendants
Mark Munkoff and Robyn Munkoff
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
CASE NO. CV 2015-5381
Plaintiff,
CONDITIONAL OBJECTION TO
COSTS ·

VS.

CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife;
SAM MUNKHOFF,
Defendant.

The Defendants Mark Munkhoff and Robyn Munkoff, through
their attorney Gary I. Amendola of the law firm of AMENDOLA DOTY
1
CONDITIONAL 0B.JECTION
'l'O COSTS

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

405 of 484
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09:59

ADB_ATTORNEYS

2087651046

PAGE

& BRUMLEY, PLLC, conditionally object to the October 6, 2016

Motion for Award of Costs Pursuant to I.R.C.P. 54(d) and Entry
of Judgment Therein pending the ruling on the Defendants' posttrial

motion(s).
DATED this

/ O day of October, 2016.

AMENDOLA DOTY & BRUMLEY, PLLC
Attorneys for the Defendants Mark
Munkoff and Robyn Munkoff
By:

g~-2--~ I. Amendola

CERTIFICATE OF SERVICE

I certify that on the _lL of October, 2016, I caused to be
served a true and correct copy of the foregoing by the method
indicated below, and addressed to the following:

MICHAEL M. PARKER
POWELL, KUZNETZ & PARKET, P.S.
ROCK POINTE TOWER
316 W. BOONE, SUITE 380
SPOKANE, WA

[ J U.S. Mail
[ ] Hand Delivered
[x] Facsimile to: (509) 455-8522
[ J Overnight Mail

99201

SAM MUNKBOFF
3810 SUTTERS WAY
COEUR D'ALENE, ID 83815

[X]
[ J
[ ]
[ ]

U.S. Mail
Hand Delivered
Facsimile to:
Overnight Mail

@~~
Gay
I. Amendola

2
CONDI?IONAL OBJECTION

TO COSTS
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02/02

10/11/2016

11:09

ADB_ATTORNEYS

2087651046

PAGE

01/03

Gary I. Amendola
AMENDOLA DOTY & BROMLEY, PLLC

702 N. 4~ Street
Coeur d'Alene, ID 83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING; BAERBEL
LITKE,

CASE NO. CV-15-5381
AFFIDAVIT OF ROBYN
MUNKBOFF

Petitioner,
vs.
MARK MUNKHOFF; ROBYN MUNKHOFF;
SAM MUNKHOFF; CITY OF CDA; CDA
POLICE CHIEF RON CLARK,
Respondent.
STATE OF IDAHO
ss.

COUNTY OF KOOTENAI
I, ROBYN MUNKHOFF, being duly sworn under oath deposes and

says:

l. I am one of the Defendants in this case.

AFE'IDAVIl'
O:L"etalROBYN
Klaus Kummerling,
vs Mark MUNKHOFF
Munkhoff, etal -1
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2.

ADB_ATTORNEYS

2087651046

PAGE

02/ E:13

I am over 18 years old, competent to provide the

information contained in this Affidavit, and assert that it i's
based on my personal knowledge.
3.

During closing arguments, Mr . Amendola pointed out to

the jury that Klaus Kurnmerling's hearing loss made it
questionable whether he correctly heard what Sam said to him
before he bent down to pet Bo.
4.

Shortly after closing arguments were completed and the

jury went into the jury room to deliberate, I went into the
hallway just outside of the Courtroom.

Mr. Kummerling and his

attorney Larry Kuznetz were standing there.
5. Mr. Kurnmerling appeared nervous and was holding up the
hand-held part of the hearing de~ice he was provided by the
Court.

Mr. Kumrnerling said to Mr. Kuznetz "This was a trick.

It was a trick.u

Mr. Kuznetz responded "You didn't tell us

that."

II
II
II
II
II

AFl'IDAVIT
Oli'
MUNKHOl!'F
Klaus
Kummerling,
etalROBYN
vs Mark Munkhoff,
etal -2
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ADB_ATTORNEYS _ _ _ _ _ _ _ _ _
PA_~_·~-

2087651046

~-~_,_~_~__

6. At that point, they saw me and stopped talking loud
:··· .

enough for me to hear them.
DATED this

- - ---

day of October, 2016.

SUBSCRIBED AND SWORN to before me this
October, 2016 .

t/ft--. day

Notary Public
Commission Expires:

My

of

(/{-,,,.}UW

CERTIFICNl'E OF SERVICE

I certify that on the
Il
day of October, 2016, I
caused a copy of the forego ing t o be served by the method
indicated below on the following:

MICHAEL M. PARKER
POWELL, KUZNETZ & PARKER P.S.
ROCK POINTE TOWER
316 W. BOONE, SUITE 380
SPOKANE, WA 99201

[ ] U.S. Mail

( ] Hand Delivered
[,..._] Facsimile to: (509)455-8522
[ ) Overnight Mail

6$~---{Z__
Gay

I. Amendola

AFFIDAVIT
OFetal
:ROBYN
Klaus Kummerling,
vs Mark MUN!CHOFF
Munkhoff, etal -3
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Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID 83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872
Attorneys for the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING; BAERBEL
LITKE,

CASE NO. CV-15-5381

Petitioner,

MOTION FOR NEW TRIAL OR FOR
REMITTITOR AND/OR RELIEF

vs.

FROM JUDGMENT

.

MARK MUNKHOFF; ROBYN
MUNKHOFF; SAM MUNKHOFF; CITY
or CDA; CDA POLICE CHIEF RON
CL.ARK,

Respondent.
In accordance with Idaho Code§ 6-807 and Rules 59, 59.1

and 60 of the Idaho Rules of Civil Procedure, the Defendants
MARK MUNKHOFF and ROBYN MUNKHOFF, through their attorney Gary!.
Amendola of the law firm of AMENDOLA DOTY & BRUMLEY, PLLC, move
MO'l'ION FOR NEW TRlAI. OR FOR

BE:MITTITtm AND/OR RELI£r
FROM .JUDGMENT

-1
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10/11/2016
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ADB_ATTORNEYS

2087651046

10:01

02/09

this Court for a new trial in this case or for a remittitur or
for relief from judgment as follows:
Introduction

Trial in this case was held from September 19, 2016 through
September 22, 2016.

At the conclusion of the trial, the jury

deliberated for about 3 hours before returning a special
verdict.
By special verdict, the jury determined that Sam Munkhoff
was 45% responsible for Klaus Kurnmerling's damages, Robyn
Munkhoff ~as 10% responsible for Klaus Kurnrnerling's damages,
Mark Munkhoff was 40% responsible for Klaus Kuromerling's
damages, and Klaus Kumrnerling was 5% responsible for his own
damages.

In the special verdict, the jury went on to award

Klaus Kumrnerling $16,603 in economic damages and $185,000 in
non-economic damages.
New Ti=ial

In accordance with Rule 59(a) (1), the grounds upon which

this Court may grant a new trial in this case are, among others,
because of (A) an irregularity in the proceedings by an adverse
party,

(F) excessive damages appearing to have been given under

the influence of passion or prejudice, and (G) insufficiency of
MOl' ION FOR NEW TRlAl. OR FOR

REMITTITUR AND/OR RELIEF
FROM .nJDGMEN'?
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the evidence to justify the verdict.
(A) Irregularity by an Adverse Party

In this case, Klaus Kummerling represented to the Court and
the Jury that he was hard of hearing and at times during the
trial emphasized that condition.
the Court and the Jury.

In fact, he was lying to both

See Affidavit of Robyn Munkhoff.

There are no cases directly on point in Idaho on this
issue.

The irregularity in this case is more like a fraud upon

the Court or misrepresentation and/or misconduct by an opposing
party under Rule 60 (b) ( 3) .

See infra.

Once a party has established misconduct, the opposing party
must then establish that the conduct could not have affected the
outcome of the case.

Slaathaug v. Allstate Ins. Co., 132 Idaho

705 (1999).
(F) Excessive Damages

Idaho Code§ 6-807 states as follows:
6-807. Limitation on the recovery of damages -- Reducing or
increasing an award.
(1) In all civil actions in which there has been an award
of damages as herein defined, the trial judge may, in his
discretion, and after considering all of the evidence,
alter such portion of the award representing damages if the
amount awarded; (a) is unsupported ·Or unjustified by the
clear weight of the evidence; or {b) is so unreasonably
MO'l' ION FOR NEW TRIAL OR FOR
REMITTITUR AND/OR RELIEF
i'ROM JUDGMENT
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disproportionate to the loss or damage suffered. or to be
suffered as to be unconscionable or so as to shock the
conscience of the court; or (c) is the product of a legal
error or mistake during the presentation of the evidence or
submission of the case to the trier of fact; or (d) is
demonstrated to be more likely than not the product of
passion or prejudice on the part of the trier of fact.
(2) If the court finds that the award of damages is
unreasonably great or small by reason of any one or more of
the factors set forth above, then the district court may
exercise its discretion to reduce or increase such award in
order to make the same consistent with the losses as shown
by the evidence. In the event that the court shall enter
any such order, it shall make detailed findings of fact and
conclusions of law explaining the reason for its action,
the amount of any increase or reduction, and the basis
therefore.

Under Idaho law, the Court must find that the damages
awarded in the special verdict were excessive such to shock the
conscience of the Court or were a result of "passion and
prejudice".

See, e.g., Beale v. Speck, 127 Idaho 521 {Ct. App.

1995).

In addition, see Hoffer v. Shappard, 2016 WL 5416325
(September 28, 2016), Hei v. Holzer, 145 Idaho 563 (2008) and
Alderson v. Bonner, 142 Idaho 733 (2006).
The non-economic damages in this case are about 11.5 times
greater than the economic damages.

And it is clear that when

the economic damages are reduced because of insurance payments,
IXl:)'rION FOR NEW ?RIAL OR FOR
REMITTITUR AND/OR RELIEF
FROM JUDGMENT
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the multiplier will be significantly greater.
In this case, there was no expert opinion that the injuries
to Klaus Kummerling were permanent and just from observation
there was little evident scarring or disfigurement.

And in

spite of the admonition during closing argument that an award
meant to punish the Defendants was not proper, it seems as if
the jury did just that.
This Court should be shocked by the award and grant a new
trial on that basis.

In the alternative, this Court should find

that the verdict was based on passion and prejudice.
(G) Insuffiency of the Evidence
In order to grant a new trial under this theory, the Court
must find that the jury verdict is against the clear weight of
the evidence and a new trial would produce a different result,
Heitz v. Carroll, 117 Idaho 373 (1990); see also Litchfield v.
Nelson, 122 Idaho 416 (Ct. App. 1992).
In this case there was more than enough evidence to
conclude the Sam Munkhoff was mostly responsible for the dog
bite and that Klaus Kuromerling was also responsible in his own
way for his injuries.
The insufficiency of evidence to justify the amount of
MOTION FOR NEW TRIAL OR FOR
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responsibility placed upon Mark Munkhoff is the roain issue,

although there was also practically no evidence upon which the
jury could have placed even 10% responsibility on Robyn
Munkhoff.

The evidence presented that may have justified placing some
responsibility on Robyn Munkhoff was as follows:
is the husband of Mark Munkhoff.

of her adult son Sam Munkhoff.

Robyn Munkhoff

Robyn Munkhoff is the mother
Robyn Munkhoff may have been

aware that Bo did not like Klaus Kummerling.

Robyn Munkhoff was

home at the time Bo bit Klaus Kummerling.1
In our opinion, the evidence presented did not justify a
finding of any negligence against Robyn Munkhoff.2

The evidence presented that may have justified placing some
responsibility upon Mark Munkhoff was as follows:
is the father of his adult son Sam Munkhoff.

Mark Munkhoff

Mark Munkhoff had

1 On the contrary, there was no e~idence that Robyn Munkhoff had any
knowledge of the prior incidents regarding Bo or that she e~en knew that Sam
had left the house with Bo on the day Klaus Kurnmerling was bitten. In
addition, she never had any contact with Animal Control until after July 30,
2013. Mos~ importantly, the incident did not take place on Robyn Munkhoff's
property and she did not have any control eve~ Bo at that time.
2 It is interesting that Klaus Kummerling's responsibility was less than
Robyn Munkhoff's responsibility given the fact that Klaus Kummerlin9 knew at
least as much or more than Robyn Munkhoft about Bo's aggressive behavior
towards Klaus KuI!lll\erling and the fact that Bo did not li~e him.
MOTION FOR NEW TRIA!. OR FOR
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some limited contact with Animal Control in November 2012 (about

Bo).

Mark Munkhoff had some limited contact with Animal Control

in April 2013 (mostly about Dexter) .3
ln addition, Mark Munkhoff was found to be only 5% less
responsible than Sam Munkhoff.

Based on the evidence presented,

that finding could only have been to punish Mark Munkhoff or
because of passion or prejudice.

That finding has no basis in

law, fact, or the evidence presented.
It seems clear that a new trial would have a different
result and therefore, because the evidence is insufficient to
justify the special verdict, a new trial should be granted.
Rule 60(b) (3)

Under Rule 60(b) (3), a party can be relieved from a
judgment if there is fraud, misrepresentation or misconduct by
an opposing party.

See the Affidavit of Robyn Munkhoff.

The case law seems clear that the fraud, misrepresentation
or misconduct has to implicate the Court in a rather direct way.
See, e.g. Flood v . Katz, 143 Idaho 454 (2006).

3 On the contrary, there was no evidence that Mark Munkhoff was even home at
the time of the incident. Most importantly, the incident did not take place
on Mark Munkhoff's property and he did not have any control over Bo at that
time.
MOTION FOR NEW TRIAL OR FOR
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In this case Klaus Kumrnerling made misrepresentations to
the Court, his own counsel, the opposing parties, and the jury.
His misconduct was directed at the Court, his own counsel, the
opposing parties and the jury.

He committed a fraud on this

Court.
As such, the Defendants Mark Munkhoff and Robyn Munkhoff
should be relieved from the Judgment against them.
Ramittitur

The damages in this case are excessive,

See supra.

For

that reason, this Court should grant a new trial conditioned
upon the acceptance or rejection of a remittitur under Rule 59.1
of the Idaho Rules of Civil Procedure.

Conclusion

The most significant justification for granting a new trial
in this case is that the Plaintiff committed fraud,
misrepresentation and/or misconduct that may well have
influenced the jury deliberation.4
new trial in this case.

This Court should grant a

In the alternative, this Court should

grant relief from the judgment in this case for the same reason,

4

Whether there was actual influence cannot be determined. See Rule 606(b)
See also aoffer v. Sha ppard, supra .

of the Idaho Rules of Evidence.
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which action would in effect give rise to the granting of a new
trial.

In the alternative, this Court should grant a new trial

conditioned upon the acceptance or rejection of a remittitur,
DATED this

/0

day of October, 2016.

AMENDOLA DOTY & BRUMLEY, PLLC
Attorney for the Defendants
MARK MQNKHOF'F' AND ROBYN MUNKl-iOFF

By:~~

Gay I. Amendola

CERTIFICM'E OF SERVICE

I certify that on the
J\
day of October, 2016, I
caused a copy of the foregoing to be served by the method
indicated below on the following!

MICHAEL M. PARKER
POWELL, KUZNETZ & PARKER P,S.
ROCK POINTE TOWER
316 W. BOONE, SUITE 380
SPOKANE, WA 99201

[ ]
[ ]
(~
[ ]

SAM MUNKHOFF
3810 SU'l'TERS WAY
COEUR D'ALENE, ID 83815

(X] U.S. Mail
[ ) Hand Delivered
( ] Facsimile to:
[ ) Overnight Mail

e~~-J2--

tJ,S. Mail
Hand Delivered
Facsimile to: (509) 455-8522
Overnight Mail
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381
DECLARATION OF KLAUS
KUM MERLING

vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al.
Defendants.
I, Klaus Kummerling, duly swear under the penalty of perjury of the state of
Idaho that the following is true and correct:
1.

I am one of the plaintiffs in this matter.

2.

I have read the affidavit of Robyn Munkhoff dated October 4, 2016.

3.

She is trying to insinuate to the Court that I, somehow, "faked" my hearing
loss to the Court, allegedly based upon snippets she heard involving a
conversation between me and my attorney. She has alleged I committed
fraud upon the court. She is lying.
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4.

I requested a hearing device at the time of trial in this matter because I
could not hear what the judge was saying, nor the testimony of the
witnesses.

5.

I had a substantial hearing loss which occurred after the dog attack of July
30, 2013.

6.

I was upset with the statements made by Mr. Amendola in closing, as well
as the testimony of the Munkhoffs because I believe that they were lying
and trying to trick the jury into believing they had no responsibility for the
dog attack.

7.

Ms. Munkhoff seems to infer that I somehow could hear the proceedings
and was trying to perform a trick on the Court. This is not correct and, in
fact, if necessary I will submit to a hearing test to demonstrate my loss of
hearing.

8.

I noticed my loss of hearing in late 2014 and sought medical treatment to
determine if there was something that could be done to address the hearing
loss. Nothin~ could be done .

9.

eA-r. ~ •tf - !ffw
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~
Vt#
Cc,v(d'Jb,..
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"'-•17., "t.

M..., 0

V

I was completely truthful with the Court concerning all my te stimony,
including my hearing loss.

Dated this 18th day of October, 2016 .

~ /~

Klaus Kummerling
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k.4r,

CERTIFICATE OF SERVING

I hereby certify that on this 18th day of October, 2016, I served a true and
correct copy of the foregoing by the method described below to:

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- - - U.S. First Class Mail
- - - Fax
x Hand Delivery

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

- - - U.S. First Class Mail
- - Fax
x Hand Delivery

Michael M. Parker, ISBA 4031
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,

No . CV-2015-5381
DECLARATION OF BAERBEL
LITKE

Plain tiffs,
vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al.
Defendants.
I, Baerbel Litke, duly swear under the penalty of perjury of the state of
Idaho that the following is true and correct:
1.

I am one of the plaintiffs in this matter and the wife of Klaus Kummerling.

2.

I have read the affidavit of Robyn Munkhoff in which she infers that Klaus
is not hard of hearing.

3.

Living with Klaus on a daily basis, I can state unequivocally that he is hard

DECLARATION OF BAERBEL LITKE - 1
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of hearing. He cannot, in most instances, understand what I am saying in
our regular conversations unless I am within a foot or two of him and he
can see my lips.
4.

His hearing has gotten substantially worse over the last year and I first
noticed his hearing loss in the fall/winter of 2014. Ht wl

5.

a...
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In July, 2013, I could carry on a normal conversation with Klaus and he
would hear every word. Since that time, his hearing has gotten so much
worse that I must repeat everything I say and make sure that I am close
enough to him that he can see my facial expressions and what I am saying.

6.

There is no basis at all in fact for Ms. Munkhoffs allegation that Klaus was
somehow faking his hearing disability at the time of trial. He simply cannot
hear as evidenced by his voice, which is generally at a loud level so he can
hear himself talk.

Dated this 18th day of October, 2016.

Baerbel Litke
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CERTIFICATE OF SERVING

I hereby certify that on this 18th day of October, 2016, I served a true and
correct copy of the foregoing by the method described below to:
Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

- - - U.S. First Class Mail
- - - Fax
x Hand Delivery

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

- - - U.S. First Class Mail
_ _ Fax
X
Hand Delivery

Michael M. Parker, ISBA 4031
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,

No. CV-2015-5381
AFFIDAVIT OF
LARRY J. KUZNETZ

Plaintiffs,
vs.
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al.
Defendants.
STATE OF IDAHO

)
:ss

County of Kootenai

)

I, Larry J. Kuznetz, being duly sworn on oath deposes and states:
1. I am one of the attorneys for the plaintiffs, Klaus Kummerling and
Baerbel Litke, in the above referenced matter.
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2.

I have reviewed the Motion for New Trial or for Remittitur and/or Relief
from Judgment, along with the Affidavit of Robyn Munkhoff.

3.

Mr. Kummerling did have difficulty in hearing the testimony at the time
of trial and was provided a hand-held hearing device by the court.

4.

The conversation between Mr. Kummerling and myself was between
attorney and client. It is privileged. I can assure the court there was no
fraud or effort to somehow trick the court into believing Mr. Kummerling
was hard of hearing when he was not. What could be possibly gained by
doing that? It is a very serious allegation when opposing counsel claims
that I have somehow perpetrated or allowed a fraud to be made upon the
court. No such fraud or trick occurred.

5.

Ms. Munkoff apparently heard a few words of the conversation my client
and I were having. She was not privy to the entire conversation. Nor did
she hear what was said before or after, how long we had been talking or
even the topic being discussed.

She has chosen to take a few bare

words out of context, and now claims to know the content of the
conversation and what was being said. The point is she has no basis to
know what was discussed. Her claim to know or suspect what the
conversation concerned is pure speculation and conjecture.
6.

It is clear that he has a hearing problem and without a hearing
assistance device, had difficulty hearing what the Court was saying and
the testimony of witnesses.

7.

The issue of Mr. Kummerling's hearing loss is immaterial to the jury's
consideration or decision. Mr. Amendola was able to and did, in fact,
argue to the jury about Mr. Kummerling's hearing problem. This was in
an effort to have the jury believe that Mr. Kummerling could not have
heard Mark Munkoff when they talked just prior to the time this dog bite
occurred.

The defendant's version of the claimed events was adequately

presented and argued to the jury. There was no fraud or other trick.
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Dated this 18th day of October, 2016.
POWELL, KUZNETZ & PARKER, P.S .

i/<__
,r/c
__

___
By:_ 6
Larry J. Kuznetz, ISBA 7240
Attorney for Plaintiffs

Subscribed and sworn to before me this 18th day of October, 2016 .
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MICHAEL M. PARKER
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MY-COMMISSIONE~PjRES ~
JUNE01 , 2018
Bau1111HIIIIIIIIIIHIIIIHlllllllllllltllllD

i:

i

~

•

u.

PRINT NAME:(4.c.,.,.( "1• f'&E.,,.
Notary Public in and for the State of
Washington, residing at Spokane
My commission expires: /_ / , / /q
V

CERTIFICATE OF SERVING
I hereby certify that on this 18th day of October, 2016, I served a true and
correct copy of the foregoing by the method described below to:

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046

-

-

-

- --

x

Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

U.S. First Class Mail
Fax
Hand Delivery

- - - U.S. First Class Mail
___ Fax
X Hand Delivery

Micha."el M. Parker, ISBA 4031
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,
Plaintiffs,

No. CV-2015-5381
RESPONSE OF PLAINTIFFS TO
DEFENDANTS' MOTION FOR
NEW TRIAL; REMITTITUR OR
RELIEF FROM JUDGMENT

vs.

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
and marital community composed
thereof; and SAM MUNKHOFF, a
single person, et al.
Defendants.

COMES NOW Plaintiffs, by and through their attorney Michael M. Parker
and Larry J. Kuznetz, in a response to defendants Mark Munkhoff and Robyn
Munkhoffs Motion for a New Trial; Remittitur and/ or Relief from Judgment
alleges as follows:

1.

DEFENDANTS' REQUEST FOR A NEW TRIAL PURSUANT TO RULE
59(A)( l) SHOULD BE DENIED.

RESPONSE OF PLAINTIFFS TO MOTION FOR NEW TRIAL, ETC - 1
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Defendants have alleged that pursuant to Rule 59(a)(l) a new trial should
be granted because(A) An irregularity in the proceedings has occurred by an
adverse party; or (F) Excessive damages were awarded appearing to have been
given under the influence of passion or prejudice; or (G) There was insufficient
evidence to justify the verdict. Defendants have no factual or legal basis to
support any of these claims and their Motion for a New Trial should be denied.
Plaintiffs will address those allegations in said order.

2.

THERE IS NO IRREGULARITY BY AN ADVERSE PARTY.

Defendants are grasping at straws because of the jury verdict was
rendered substantially in favor of the plaintiffs. There is no evidence that Mr.
Kummerling was lying to the Court about his hearing, nor was there any
evidence of the fact that Mr. Kummerling, at the time of trial, did not have
difficulty hearing. The Court could take notice of the fact that Mr. Kummerling
spoke loudly and continued to have difficulty hearing counsel, the witnesses,
and the Court without the aid of a hearing device. Ms. Munkhoff in her affidavit
has taken portions of statements made outside of the courtroom subject to
attorney-client privilege and clearly out of context alleging that Mr. Kummerling
somehow does not have a hearing problem. The declaration of Mr. Kummerling
indicates that he has hearing loss issues that were suffered after the dog bite
and prior to trial. Mr. Kummerling has committed no fraud or misrepresentation
to the Court. He is hard of hearing. The defendants must establish by clear and
convincing evidence fraud has been committed. The defendants must also prove
the fraud prevented them from fully and fairly presenting their case. The
defendants can't prove either element. Tyler v. Keeney, 128 Idaho 524, 528, 915
P.2d 1382, 1386 (1996).
There is not one iota of factual basis for misconduct on behalf of Mr.
Kummerling. Robyn Munkhoff and Mr. Amendola should both be sanctioned for
alleging that Mr. Kummerling was lying when there is no factual basis to support
RESPONSE OF PLAINTIFFS TO MOTION FOR NEW TRIAL, ETC - 2
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those allegations. Plaintiffs should be entitled to sanctions for having to respond
to these allegations. Slaathaug v. Allstate Ins. Co., 132 Idaho 705 (1999) cited by
the defendants is factually different than the present matter. That case involved
the defendant's intentional violation of an exclusion order. There is no violation
of such an order in this case.

3.

THE JURY DID NOT AWARD EXCESSIVE DAMAGES

Defendants cite Idaho Code Section 6-807 for the proposition that the
court has the discretion to reduce a jury award. However, that discretion is to be
used sparingly. The purpose of a jury is to have your peers determine the
appropriate amount to award for damages. As a general rule, it is the jury's
function to set the damage award based upon its sense of fairness and justice.

Quick v. Crane, 111 Idaho 759, 769, 727 P.2d 1187, 1197 (1986) . This was a
horrifying and disfiguring dog attack with permanent complications, including
the fact that Mr. Kummerling had lost feeling in his chin/lip area, and also has
intermittent and continuous pain in that area. Mr. Kummerling received a
permanent and disfiguring scar, as well. Mr. Kummerling's life will never be the
same as a result of the dog attack, including his ability to feel the sensation of
kissing his own wife.
There is no Idaho case which supports the proposition of the defendants in
this matter that the jury verdict should be overturned by the trial judge
pursuant to Idaho Code Section 6-807. The award was not excessive. All the
cases cited by the defendants support the proposition that a court should not
overturn a jury verdict. A verdict should only be overturned by a trial judge in
very limited cases: so limited, in fact, that there is not an Idaho case affirming
the trial court's discretion to overrule a jury verdict in favor of a plaintiff. See Hei

v. Holzer, 145 Idaho 563 (2008).
Expert medical testimony provided by Plaintiffs established the injuries
and damages suffered by Mr. Kummerling. Mr. Kummerling, himself, testified to
the permanency of those damages. Defendants provided no medical testimony at
RESPONSE OF PLAINTIFFS TO MOTION FOR NEW TRIAL, ETC - 3

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

430 of 484

all to rebut Plaintiffs claims or the testimony of Plaintiffs' experts.
In this case, the Court has heard at least two summary judgment motions.
The Court ruling, particularly in the case of the Munkhoffs, held that there are a
number of factual issues existed which needed to be determined by a jury.
Those factual issues included the liability of the respective parties and the
damages that may flow from them. To allow the Court at this juncture to
overrule the jury's decision would be a manifest abuse of discretion and invade
the province of the jury. The power of the Court over excessive damages as
previously mentioned exists only when the facts are such that the excess
appears as a matter of law, or is such as to suggest, at first blush, passion,
prejudice, or corruption upon the part of the jury. Blaine v. Byers, 91 Idaho 665,
671, 429 P.2d 397, 403 (1967). To overrule a jury decision, the award must
shock the conscience of the trial judge, or lead the trial judge to conclude, it
would be unconscionable to let the damage award stand as the jury set it.

Dinneen v. Finch, 100 Idaho 620, 625, 603 P.2d 575, 580 (1979). Just because
the defendants do not agree with the verdict does not make it excessive. Again,
in all the cases cited by the defendants, the request for a new trial based upon
excessive award were denied.

4.

THERE WAS SUFFICIENT EVIDENCE TO SUPPORT
THE JURY'S VERDICT.

There was sufficient evidence to support the jury's finding of negligence.
The jury properly concluded that, basically, there was a conspiracy of the
Munkhoffs to keep the dog Bo's dangerous condition from the public and failure
to take acts to protect the public from that dangerous condition. Testimony from
Officer Laurie Deus indicated that the only address provided for the residence for
the dog Bo was the residence of Robyn and Mark Munkhoff. Robyn and Mark
Munkhoff both testified that they were the sole custodians of Bo while Sam
Munkhoff was out of town. There was more than sufficient evidence to conclude
liability of the defendants Robyn and Mark Munkhoff. Testimony provided by
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Office Laurie Deus also indicated that Mark Munkhoff was aware of the
requirements in keeping the dog Bo in the home and that those were not
followed.
The mere fact that the defendants do not agree with the decision of the
jury is not a basis for the Court to invade the province of the jury in rendering a
verdict. Defendants now argue that Robyn Munkhoff had no liability. She was
aware of the dangerous conditions of the dog. She testified that she could not
walk the dog because it was so powerful. The jury also has the authority to
determine the credibility of the respective witnesses. The jury clearly did not
believe the testimony of Robyn Munkhoff in that she had no knowledge of the
dangerous propensities of the dog. The jury correctly determined that Robyn
Munkhoff knew or should have known of the dangerous propensities because
she was substantially around the dog for a six-month period where numerous
incidences occurred of the dog showing its dangerous propensities. It is not for
the Court to step in and determine whether Ms. Munkhoffs testimony was
credible. That is, again, within the province of the jury.
In regards to Mark Munkhoff, he and Sam Munkhoff were both present in
2012 when Officer Laurie Deus clearly stated to them the requirements of
keeping an aggressive dog. Knowing this, Mark Munkhoff undertook the duty
and acknowledged to Animal Control that he would keep the dog under those
conditions. Mr. Munkhoff failed to do that, and therefore is equally as liable as
the owner of the dog because he was the custodian. Both the Heitz and Litchfield
cases cited by Defendants refused to grant a new trial based upon insufficiency
of the evidence. A jury verdict must be upheld if there is evidence of sufficient
quantity and probative value that reasonable minds could have reached a similar
conclusion to that of the jury. April Beguesse Inc. v. Rammell. 156 Idaho 500,
509, 328 P.3d 480, 489 (2014).
The defendants continue to argue that Mark Munkhoff was not even home
at the time the dog attack occurred. That has no relevance in this case because
if a person is found to be the custodian and responsible for the care and control
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of the dog, he does not have to be present when the dog attacks. If, in fact, the
dog had broken out of the fence and attacked Mr. Kummerling, Mark Munkhoff
would still be liable even though he was not present.
Plaintiffs' counsel, in closing argument, did not use the word "punish."
Counsel for defendants, in length in his closing argument, stressed that the jury
was to make a decision based upon the facts and not to make an example of the
defendants. The jury was fully aware their decision was based solely on the
testimony they heard.
5.

THERE IS NO FRAUD AND MISREPRESENTATION OR MISCONDUCT
UNDER RULE 60(b)(3)

It is abundantly clear that Mr. Kummerling has a hearing issue, a deficit
which occurred after the dog bit attack and before trial. The moving party had
the burden by clear and convincing evidence to show fraud and
misrepresentation or misconduct. They have failed to meet this burden. They
also fail to indicate how Mr. Kummerling's hearing deficit is a basis for a new
trial in this matter.
6.

REMITTITUR IS INAPPROPRIATE

There is no basis for remittitur in this case. Plaintiff suffered serious
disfiguring permanent injuries. The defendants did not provide any medical
evidence to indicate that it was not the case. Plaintiffs refer the Court to
argument in Paragraph 3, supra, of this response.
7.

CONCLUSION

Defendants are unhappy with the jury's verdict. So now they raise
baseless allegations and innuendo to try to overturn a jury decision. Defendants
should be sanctioned in this matter for bringing this motion based Ms.
Munkhoffs out-of-context statements, which clearly have no factual basis. Ms.
Munkhoff has no factual basis to support her proposition that Mr. Kummerling
RESPONSE OF PLAINTIFFS TO MOTION FOR NEW TRIAL, ETC - 6

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

433 of 484

does not suffer a hearing deficit. Despite this fact, she has made baseless
allegations requiring Plaintiffs to spend additional time and money to respond.
The Court acknowledged in its summary judgment memorandum decision
concerning the Munkhoffs that this is a case that needs to be taken to a jury. It
was taken to a jury which found all of the defendants negligent. There was
testimony that the injuries were disfiguring and permanent by Mr. Kummerling.
The award by the jury is consistent with that testimony and should be upheld.
Defendants' Motion for a New Trial, Remittitur, and/ or Relief from Judgment
should be denied and Plaintiffs awarded reasonable attorney fees in responding
to this Motion.

Dated this 18th day of October, 2016.

POWELL, KUZNETZ & PARKER, P.S.

g;ii, pL.

By:

Michael M. Parker, ISBA 4031
Larry J. Kuznetz, ISBA 7240
Attorneys for Plaintiffs
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CERTIFICATE OF SERVING

I hereby certify that on this 18th day of October, 2016, I served a true and
correct copy of the foregoing by the method described below to:

Gary I. Amendola
Amendola, Doty, & Brumley
702 N. 4 th Street
Coeur d'Alene, ID 83814
Fax: (208-765-1046
Sam Munkhoff
3810 Sutters Wy
Coeur d'Alene, ID 83815

___ U.S. First Class Mail
-~_Fax
Hand Delivery

X:

U.S. First Class Mail
_ _ Fax
Hand Delivery

---

X

~1'1

/1~

Micha~l M. Parker, ISBA 4031
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
Plaintiffs
V.

MARK MUNKHOFF and ROBIN
MUNKHOFF, husband and wife; SAM
MUNKHOFF,
Defendants.

CASE NO. CV-15-5381
MEMORANDUM DECISION
AND ORDER ON DEFENDANT
MARK MUNKHOFF and ROBYN
MUNKHOFF'S MOTION FOR
NEW TRIAL, REMITTITUR OR
RELIEF FROM JUDGMENT

The Motion of Defendants Mark and Robyn Munkhoff ("Defendants") for New Trial,
Remitlitur or Relief from Judgment came on for hearing before the Honorable Cynthia K.C.
Meyer on October 25, 2016. Defendants were represented by Gary I. Amendola of Amendola
Doty & Brumley, PLLC. Plaintiff was represented by Michael M. Parker of Powell, Kuznetz &
Parker, P.S.

I.

FACTUAL AND PROCEDURAL IDSTORY

On the afternoon of July 30, 2013, Sam Munkhoffwas walking his pit bull dog ("Bo") on
the sidewalk parallel to Sutlers Way, Coeur d'Alene, Idaho. Sam was staying at the home of
Robyn and Mark Munkhoff at 3826 Sutlers Way at the time. Sam was working in North Dakota,
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and he stayed with his parents when he returned to Coeur d'Alene for a visit. Bo was staying at
Defendants' home while Sam was working in North Dakota.

Klaus Kummerling lives next

door to Defendants and had observed Bo in Defendants' yard for many months prior to the
incident.
According to Mr. Kummerling, as Sam walked Bo past Mr. Kummerling's driveway, he
asked Sam if it was okay to pet the dog. Sam responded that it was okay to pet Bo. Sam
Munkhoffs testimony at trial is that as Mr. Kummerling approached Sam and Bo, Mr.
Kummerling mumbled something, but Sam did not hear what he said. Sam did not testify that he
said anything to Mr. Kummerling before Mr. Kummerling reached down to pet the dog. When
Mr. Kummerling reached down to pet Bo, the dog lunged at Mr. Kummerling and bit him on his
lower face causing severe injuries requiring emergency care, subsequent surgery, and permanent
scarring and other symptoms.
Bo had been designated an aggressive dog by City of Coeur d'Alene Animal Control
Officer Laurie Deus on November 26, 2012. On November 26 Officer Deus was called to a
location in Coeur d'Alene pursuant to a report of a vicious dog. Upon arriving at the location
Officer Deus observed a black and white pit bull dog, later identified as Bo, aggressively
charging at people. Ultimately Officer Deus had to call in a second officer to assist her in
capturing Bo. The two officers were forced to use a Taser on Bo in order to subdue him and
capture him. The following day Sam Munkhoff called Animal Control to report Bo missing.
Officer Deus informed Sam that she was declaring Bo an aggressive dog and he would be
required to adhere to the provisions contained in Coeur d'Alene City Ordinance 6.20.030.
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Sam testified at trial that he did not own Bo before this incident. Bo was owned by his
roommate, but because his roommate did not intend to retrieve Bo, Sam misrepresented to
Officer Deus that he owned Bo.
Sam informed Officer Deus that the dog would be better controlled at Defendants' home.
Officer Deus met Sam at Defendants' home and determined that the fence met the specifications
in the ordinance. Officer Deus further informed Sam that signs must be posted on the fence
warning of a dangerous dog and if the dog left the enclosed yard he was to be muzzled. Officer
Deus gave Sam a written copy of the ordinance and the requirements for keeping an aggressive
dog. Officer Deus asserts that Defendant Mark Munkhoff arrived while she was giving these
instructions to Sam and she also explained the requirements to Defendant and asked if he was
willing to contain Bo in the manner required. Mark Munkhoff verbally agreed to follow the
requirements as Officer Deus explained them to him.
On April 30, 2013, Officer Deus received a report of a dog bite that occurred on April 29,
2013, at or near 3841 N. Sutlers Way, Coeur d'Alene, Idaho. The offending dog was identified
as Bo. Pursuant to this incident officers from Animal Control designated Bo as a dangerous dog
according to Coeur d'Alene City Ordinance 6.20.40. Animal Control Officer Gilbertson went to
Defendants' home and spoke to Mark Munkhoff and informed him that Bo had been declared a
dangerous dog. Officer Deus talked to Defendant Mark Munkhoff regarding this incident on
April 30, 2013, and Defendant Mark Munkhoff informed Officer Deus that Bo was no longer
allowed at his residence. At trial, Mark testified that it was Sam who was no longer welcome at
the Sutlers Way address. Officer Deus continued to try and locate Sam Munkhoff and Bo in
regard to the April 29, 2013, incident to no avail. On May 3, 2013, Officer Deus again talked to
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Defendant Mark Munkhoff in an effort to locate Sam and Bo. Mark Munkhoff repeated that Bo
was not allowed at his residence.
Before trial, Defendants argued that Bo was present at their home on July 30, 2013,
temporarily. Affidavit of Mark and Robyn Munkhoff dated March 13, 2016 at 3. Plaintiff
asserts that Bo was present at Defendants' home for several months prior to the incident at issue.
Affidavit of K. Kummerling dated April 1, 2016, at 2. At trial the Munkhoff family's testimony
was that Sam started work in North Dakota in early July 2013 and that Defendants were caring
for Bo at their home while Sam was in North Dakota. When Sam returned for a visit at the end
of July, he stayed with Defendants.
This case was tried to a jury on September 19-22, 2016. The jury returned a verdict
finding that the Defendants Mark, Robyn, and Sam Munkhoff were negligent and negligent per
se and that their negligence was a proximate cause of Klaus Kummerling's damages. The jury
also found Mr. Kummerling's negligence to be a proximate cause of his injuries. The jury
allocated fault as follows:

Sam Munkhoff: forty-five percent (45%), Mark Munkhoff: forty

percent (40%), Robyn Munkhoff: ten percent (10%), and Plaintiff Klaus Kummerling: five
percent (5%). The jury award Mr. Kummerling $16,603 in economic damages and $185,000 in
non-economic damages.
Defendants moved for a new trial pursuant to Idaho Rule of Civil Procedure 59(a)(l)(A),
(F), and (G); for remittitur pursuant to Idaho Code § 6-807 and Rule 59.1, and for relief from
judgment pursuant to Rule 60.
Some of these motions are based on part of a conversation allegedly overheard by Robyn
Munkhoff between Klaus Kummerling and his attorney, Lawrence Kuznetz, in the hallway
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outside the courtroom shortly following closing arguments.

Robyn Munkhoff states in her

affidavit in pertinent part:
3. During closing arguments, Mr. Amendola pointed out to
the jury that Klaus Kummerling's hearing loss made it
questionable whether he correctly heard what Sam [Munkhoff]
said to him before he bent down to pet Bo. 1
4. Shortly after closing arguments were completed and the
jury went into the jury room to deliberate, I went into the hallway
just outside of the Courtroom. Mr. Kummerling and his attorney
Larry Kuznetz were standing there. 2
5. Mr. Kummerling appeared nervous and was holding up
the hand-held part of the hearing device he was provided by the
Court. Mr. Kummerling said to Mr. Kuznetz "This was a trick. It
was a trick."3 Mr. Kuznetz responded "You didn't tell us that."
6. At that point, they saw me and stopped talking loud
enough for me to hear them.
Affidavit of Robyn Munkhoff, dated October 4, 2016, ,i,i 3-6.
Mr. Kummerling responded by declaration. He stated that his hearing loss is genuine and
that he noticed it in 2014. Declaration of Klaus Kummerling dated October 18, 2016, ,i,i 4, 5, 8.
Regarding the statements overheard by Ms. Munkhoff, Mr. Kummerling stated:
6. I was upset with the statements made by Mr. Amendola in
closing, as well as the testimony of the Munkhoffs because I
believe that they were lying and trying to trick the jury into
believing they had no responsibility for the dog attack.
Id., i\6.

1 Sam Munkhoff's testimony at trial indicated that he could not hear what Mr. Kummerling said to him, and that he
(Sam) did not say anything to Mr. Kummerling before Mr. Kummerling bent down to pet the dog. Record
9/20/2016, Ctrm. 9, 11 :03-11:06, 11:12-11: 13, 11:16-17. Mr. Kummerling testified that he asked Sam Munkhoff if
he (Mr. Kummerling) could pet the dog to make friends with him so that the dog would not bounce against the
fence, that Sam Munkhoff said, "yes," that that Mr. Kummerling then asked whether the dog would bite him and
that Sam Munkhoffresponded that he would not. Record 9/19/2016, Ctrm. 9, 3:04-3:07.
2 This issue was not raised by the defense during the trial.
3 Mr. Kummerling was born and raised in Germany and did not move to the United States until well into his
adulthood. English is not his first language.

MEMORANDUM DECISION AND ORDER ON DEFENDANT'S MOTION FOR SUMMARY
illDGMENT.
Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

5
440 of 484

Mr. Kummerling's hearing loss was confirmed by his wife m her declaration.
Declaration ofBaerbel Litke dated October 18, 2016, ,r,r 3-6.
Plaintiff's attorney, Larry Kuznetz, pointed out that Ms. Munkhoff
was not privy to the entire conversation. Nor did she hear what
was said before or after, how long we had been talking or even the
topic being discussed.
Affidavit of Larry J. Kuznetz dated October 18, 2016, ,r 5.

II.

STANDARDS AND DISCUSSION
1.

Motions for New Trial
a. Standards for Motionfor New Trial Claiming Irregularity in the Proceedings
The trial court has broad discretion whether to grant a motion for new trial:
Granting a motion for new trial is within the discretion of the trial
court. Barnett v. Eagle Helicopters, Inc., 123 Idaho 361, 363, 848
P.2d 419, 421 (1993) (citing Moses v. Idaho State Tax Comm'n,
118 Idaho 676, 677, 799 P.2d 964, 965 (1990)). Decisions within
the discretion of the trial court will not be disturbed on appeal
absent a showing of clear and manifest abuse of discretion.
Barnett, 123 Idaho at 363, 848 P.2d at 421 (citing Moses, 118
Idaho at 677, 799 P.2d at 965). An abuse of discretion does not
exist if ( 1) the trial court correctly perceives the issue as
discretionary, (2) the trial court acts within the outer bounds of its
discretion and with applicable legal standards, and (3) the trial
court reaches the decision through an exercise of reason. Sun
Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94,
803 P.2d 993, 1000 (1991). The trial court is capable of weighing
the demeanor, credibility, and testimony of witnesses and the
evidence overall. Quick v. Crane, 111 Idaho 759, 770, 727 P.2d
1187, 1198 (1986).

Crowley v. Critchfield, 145 Idaho 509,512, 181 P.3d 435,438 (2007).
Defendants based their motion in part on Rule 59(a)(l)(A): irregularity in the proceedings
of the court, jury, or adverse party, arguing that Mr. Kummerling's alleged statements overheard
by Robyn Munkhoff reveal a fraud on the court and the jury committed by Mr. Kummerling. If
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the Court determined that the conduct of Mr. Kummerling equals irregularity in the proceedings,
the Court must then determine whether an irregularity in the proceedings merits a new trial. In
so doing, the '"district court takes into consideration whether the irregularity had any effect on
the jury's decision."' Schmechel v. Dille, 148 Idaho 176, 180, 219 P.3d 1192, 1196 (2009)
(quoting Gillingham Const., Inc. v. Newby-Wiggins Const., Inc., 142 Idaho 15, 23, 121 P.3d 946,
954 (2005)).
Where prejudicial errors of law have occurred, the district cowt
has a duty to grant a new trial, even though the verdict is supported
by substantial and competent evidence. Craig Johnson Const.,
L.L.C. v. Floyd Town Architects, P.A., 142 Idaho 797, 801, 134
P .3d 648, 652 (2006).
However
[n]o error in either the admission or the exclusion of
evidence and no error or defect in any ruling or
order or in anything done or omitted by the court or
by any of the parties is ground for granting a new
trial or for setting aside a verdict or for vacating,
modifying, or otherwise disturbing a judgment or
order, unless refusal to take such action appears to
the court inconsistent with substantial justice. The
court at every stage of the proceeding must
disregard any error or defect in the proceeding
which does not affect the substantial rights of the
parties.
I.R.C.P. 61; see also Burgess v. Salmon River Canal Co., Ltd. , 127
Idaho 565, 575, 903 P.2d 730, 740 (1995) ("No error in either the
admission or the exclusion of evidence is grounds for granting a
new trial ... unless refusal to take such action appears to the court
to be inconsistent with substantial justice.").

Schmechel, 148 Idaho at 180,219 P.3d at 954.
b.

Discussion: Motion/or New Trial Claiming Irregularity in the Proceedings

Defendants argue that Mr. Kummerling's alleged statement and Mr. Kuznetz' response
are subject to only one interpretation: that Mr. Kummerling lied to the Court about his hearing
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loss, perhaps in an effort to engender sympathy. Defendant then argues that because they have
established that misconduct occurred, the burden shifted to Plaintiff to show that there was no
prejudice as a result. Defendants are correct in the burden-shifting if misconduct is shown. In

Slaathaug v. Allstate Ins. Co., 132 Idaho 705, 979 P.2d 107 (1999), relied on by Defendants, the
Supreme Court stated:
Consequently, where a motion for a new trial under I.R.C.P.
59(a)(l) is based upon misconduct, the moving party has only the
burden to establish that the misconduct occurred. The party
opposing the motion must then establish that the conduct could not
have affected the outcome of the trial. Requiring Allstate to
establish lack of prejudice makes even more sense in this case. It
was Allstate who intentionally violated the order and committed
the misconduct, not the judge or bailiff. Only Allstate knew what
transcripts it provided in violation of the order. Allstate was in the
best position to present evidence of prejudice or lack thereof.
Accordingly, once the Slaathaugs established that Allstate
provided -1n111scripts to witnesses subject to the exclu ion order the
burden shifted to Allstate to show the content of the transcripts
provided and that the violation could not have had any effect on
the verdict. Otherwise prejudice is presumed.
Id. at 710-11, 979 P.2d at 112-113.

In this case, however, Defendants have not established misconduct on the part of Mr.
Kummerling. Ms. Munkhoff overheard a snippet of a conversation between Mr. Kummerling
and his attorney. She could not have been aware of the context of the words she overheard and
Defendants speculate as to the meaning of them. Defendants are incorrect that there can be only
one meaning; Mr. Kummerling stated in his Declaration what he meant by the words. In any
event, the Court is not going to engage in speculation as to the meaning of the words overheard
by Ms. Munkhoff.
The Court found Mr. Kummerling to be credible overall in his testimony and demeanor,
including with respect to his hearing loss. Not only did Mr. Kummerling represent to the Court
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that he had a hearing loss and needed a hearing device, but his demeanor was that of a person
with hearing loss.
The Court determines that there was no misconduct, and thus, no irregularity in the
proceedings established by Defendants.

Even if Defendants had established an irregularity,

however, the Court would then determine whether the irregularity merited a new trial, taking into
consideration whether the irregularity had an effect on the jury's decision. Schmechel v. Dille,
148 Idaho 176, 180, 219 P.3d 1192, 1196 (2009) (citing Gillingham Const., Inc. v. Newby-

Wiggins Const., Inc., 142 Idaho 15, 23, 121 P.3d 946, 954 (2005)).
In this case, the Court would be hard-pressed to find that Mr. Kummerling's hearing loss,
whether genuine or not, engendered such sympathy with the jury that it affected their decision.
First, Mr. Kummerling is a man in his seventies. Many older people have diminished hearing. It
is not unusual. Second, this case concerned a dog bite to Mr. Kummerling's face that resulted in
a serious injury. Mr. Kummerling's lower lip and chin were partially tom from his face and a
segment of his face was tom completely away. He was in surgery for two hours to repair his
injuries. It is unlikely that Mr. Kummerling's hearing loss had any effect on the jury.
In addition, the defense made hay with Mr. Kummerling's hearing loss. Counsel argued
in closing that perhaps Mr. Kummerling did not hear what Sam Munkhoff said to him as Mr.
Kummerling bent down to pet the dog. This, despite the fact that Sam Munkhoff testified that he
did not say anything to Mr. Kummerling.
Defendants have failed to establish an irregularity in the proceedings. The wisp of
conversation heard by Ms. Munkhoff is subject to different interpretations and the Court finds
that Mr. Kummerling has a genuine hearing loss and did not engage in misconduct. The Court
further observes that even if Mr. Kummerling's hearing loss was a ruse, it had no appreciable
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effect on the jury.

The Court, in its discretion, denies Defendant's motion for new trial under

Rule 59(a)(l)(A).
c. Standards for Motion for New Trial Claiming Excessive Award Given Under
Influence ofPassion and Prejudice
Defendants move for new trial under Rule 59(a)(l)(F), contending that the jury's award
was excessive and given under the influence of passion or prejudice. Again, the standard of
review is abuse of discretion. The Supreme Court has noted that because the trial court is in a
better position to weigh the persuasiveness of the evidence and the credibility, demeanor, and
testimony of witnesses, the Supreme Court will uphold a trial court's grant or denial of a motion
for new trial unless the court has manifestly abused its discretion. Pratton v. Gage, 122 Idaho
848, 850, 840 P.2d 392,394 (1992).
While this Court has expressed the view that the trial judge sits as
a thirteenth juror armed with the power to override a jury verdict
when he conceives that justice has not been done, DeShazer v.
Tompkins, 93 Idaho 267, 460 P .2d 402 (1969), in Quick, we made
it clear that a judge's damage award is not to be automatically
substituted for that of the jury whenever the two are disparate. As
we noted in Sanchez v. Galey, 112 Idaho 609, 733 P.2d 1234
(1987) (Sanchez I), the trial court may not merely substitute its
opinion for that of the jury:
Respect for the collective wisdom of the jury and
the function entrusted to it under our constitution
suggests the trial judge should, in most cases, accept
the jury's findings even though he may have doubts
about some of their conclusions.

Sanchez, 112 Idaho at 615, 733 P.2d at 1240, citing Quick, 111
Idaho at 768, 727 P.2d at 1196.
The judge does not have unlimited authority to disturb the verdict
of a jury. Respect for the function of the jury prevents the granting
of a new trial except in unusual circumstances.
[S]ince it is a jury function to set the damage award
based on its sense of fairness and justice, the trial
judge must defer to the jury, unless it is apparent to
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the trial judge that there is a great disparity between
the two damage awards and that disparity cannot be
explained away as simply the product of two
separate entities valuing the proof of the plaintiffs
injuries in two equally fair ways.
In other words, if the trial judge discovers that his
determination of damages is so substantially
different from that of the jury that he can only
explain this difference as resulting from some unfair
behavior, or what the law calls "passion or
prejudice," on the part of the jury against one or
some of the parties, then he should grant a new trial.
How substantial this difference must be is
impossible to formulate with any degree of
accuracy. It will necessarily vary with the factual
context of each case and the trial judge's sense of
fairness and justice. (Emphasis in original).
Quick v. Crane, 111 Idaho 759, 769, 727 P.2d 1187, 1197 (1986).
Pratton v. Gage, 122 Idaho at 850-51, 840 P.2d at 394-95.

d.

Discussion: Motion for New Trial Claiming Excessive Damages

With little analysis, Defendants claim that because the non-economic damage award is
eleven and a half times the economic damages award, the Court should find it so excessive as to
shock the conscience of the Court, or alternatively that it was the product of passion and
prejudice.
The Court in Pratton v. Gage, 122 Idaho 848, 840 P.2d 392 (1992), stated:
It is now well established that when a motion for a new trial is
premised on inadequate or excessive damages the trial court must

weigh the evidence and then compare the jury's award to what he
would have given had there been no jw-y. If the disparity between
the two amounts is so great that it appears that the award was given
under the influence of passion or prejudice, a new trial should be
granted. This is a subjective standard-the granting or denial of the
new trial is premised on the trial judge's belief that the inadequacy
or excessiveness of the award resulted from passion or prejudice.
Id. at 852, 840 P.2d at 396.
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In Collins v. Jones, 131 Idaho 556, 961 P.2d 647 (1998), the Court cited Pratton in
stating:
When the trial court believes that the jury award was based on
substantial and competent evidence, but the damage award was
based on passion and prejudice, a new trial or additur is
appropriately granted under I.R.C.P. 59(a)(5). Sanchez v. Galey,
112 Idaho 609, 615, 733 P.2d 1234, 1240 (1986). When
determining if the jury award was proper, the trial court is not to
merely substitute its opinion for that of the jury, but is to look to
the disparity and determine if the disparity shocks the conscience
of the court. Id. This standard is subjective, based on the trial
court's belief that the amount of the award was inadequate or
excessive. Pratton, 122 Idaho at 852, 840 P.2d at 396.
How substantial the disparity must be differs with each factual
context and with the trial judge's sense of fairness and justice.
Quickv. rane, 111 Idah 759, 769 727 P.2d 1187, 1197 (1986).
It is the trial court's duty to weigh the evidence and make an
assessment of the credibility and weight of that evidence. Id. at
768-69, 727 P.2d at 1196-97 (quoting Dinneen v. Finch, 100 Idaho
620, 624-25, 603 P.2d 575, 579-80 (1979)). If in the trial judge's
determination his or her award differs so substantially from the
jury's award that the difference can only be explained because of
unjust behavior a new triaJ or additur should be granted. Id. at 769,
727 P.2d at 1197.
When granting or denying a motion for a new trial, the trial court
must state its reasons unless the reasons are obvious from the
record. Id. at 772, 727 P.2d at 1200. In Pratton, this Court stated
that "a conclusory statement, unsupported by the identification of
any factual basis, is not adequate to illuminate for this Court the
rationale for" granting a new 1Tia1. Pratton, 122 Idaho at 853, 840
P.2d at 397.

Collins, 131 Idaho at 649, 961 P.2d at 558.
The Court has assessed the weight and credibility of the evidence. The Court found Mr.
Kummerling overall to be a credible witness. The Court found Ms. Litke to be credible. The
Court found Sam Munkhoff to lack credibility. He stated that he had lied to Animal Control
Officer Deus in two material aspects: with respect to his ownership of Bo at the time of the
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November 2012 incident and with respect to his moving to Southern California. Sam Munkhoff
testified at trial that Bo was actually owned by his roommate, but that he misrepresented to
Officer Deus that he owned Bo so that he could retrieve Bo from the shelter. Sam Munkhoff
also testified that he misrepresented to Officer Deus that he had moved to Southern California
and had taken Bo with him even though he had not moved from Coeur d'Alene. He said he told
her this to get her off his back.
The Court also found Mark Munkhoff, and, to a lesser extent, Robyn Munkhoff, to lack
credibility. In the Court's view, Robyn Munkhoffs testimony that she knew nothing about Bo's
animal control history until after Bo bit Mr. Kummerling strains credulity. Likewise, the Court
does not believe that Mark Munkhoff was not aware of the law regarding harboring an
aggressive dog. Mark Munkhoffs sparring with counsel concerning this negatively affected his
credibility. Rather than answering counsel directly, he maintained that he was not given papers.
Also lacking in credibility to the Court were Mark Munkhoffs and Robyn Munkhoffs
protestations that they had no control over Sam's taking Bo off their premises. In 2013 when the
dog bite occurred, Sam was only twenty years old, and he was living with Mark and Robyn when
he was not working in North Dakota, and Mark and Robyn were taking care of Bo when Sam
was gone. Officer Deus testified that in November 2012 she had gone over the requirements for
harboring an aggressive dog with Mark after she had gone over them with Sam. The Court
simply does not believe that Mark and Robyn believed they had no influence or control over
their young adult son, or they would not have allowed Bo to remain at their premises.
The Court does not find the Munkhoff family's assertions concerning Bo's gentle, loving
nature to be particularly credible. The Court believes it more likely that all the Munkhoffseven Robyn-knew Bo was a troubled dog with dangerous propensities, although he may have
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been good-natured in well-controlled situations and environments.
In weighing the evidence, the Court determines that the jury's non-economic damage
award is very close to what the Court's damage award would have been. The defense points out
that the general (non-economic) damages are nearly eleven and a half times more than the
special (economic) damages.
multipliers.

However, damages are not determined based on factors or

In the Court's experience, attorneys in personal injury litigation often think of

general damage awards in terms of a factor or multiplier, but juries are not instructed in this
regard, nor should they be. In addition, defendants' argument fails to take into consideration the
permanent nature of the injury (numbness, tingling, lack of sensitivity to touch, increased
sensitivity to cold, incompetence of the mouth to hold liquids); the scarring that was caused
(counsel's subjective observations notwithstanding); the fact that the injuries were to the face;
and the emotional impact of the event and the injuries. Indeed, the defendants' argument fails to
consider that the economic damages were lower than they could have been: Mr. Kummerling
did not have plastic surgery following his surgery to close the wounds, and he got new dentures
from a denturist rather than a dentist, potentially saving thousands of dollars. But more to the
point, the Court has weighed the evidence and determined what it would have awarded in noneconomic damages and finds that there is little, if any, disparity between its award and the jury's
award. The Court does not find that the jury's award was based on passion and prejudice, but on
the evidence and reason.
e. Standards/or Motion/or New Trial Claiming Insufficient Evidence to Support
the Verdict
Defendants move for a new trial under Rule 59(a)(l)(G), asserting that there was
insufficient evidence to support the 40% allocation of fault to Mark Munkhoff or the 10%
allocation of fault to Robyn Munkhoff. The Supreme Court in Kafader v. Baumann, 153 Idaho
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673, 290 P.3d 236 (2012), stated:
Once again, we review a trial court's decision to grant or deny a
new trial for an abuse of discretion, and we will not disturb that
decision absent a manifest abuse of this discretion. Lanham [v.
Idaho Power Co.], 130 Idaho [486] at 497-98, 943 P.2d [912] at
923-24 [(1997)]; Burggraf [v. Chaffin], 121 Idaho [171] at 173,
823 P.2d [775] at 777 [(1991)]. The same three-part abuse of
discretion test set forth above has equal application here. Lanham,
130 Idaho at 498, 943 P .2d at 924. When a motion for a new trial is
based on the ground of insufficient evidence to justify the verdict,
the trial court must weigh the evidence presented at trial and grant
the motion only where the verdict is not in accord with its
assessment of the clear weight of the evidence. Lanham, 130 Idaho
at 498, 943 P.2d at 924; Pocatello Auto Color, Inc. v. Akzo
Coatings, Inc. , 127 Idaho 41, 45, 896 P.2d 949, 953 (1995). In
ruling on the motion, the trial court must independently assess the
credibility of the witnesses. Lanham, 130 Idaho at 498, 943 P.2d at
924; Quick v. Crane, 111 Idaho 759, 766, 727 P.2d 1187, 1194
(1986). The trial court is not merely authorized to engage in this
weighing process, it is obligated to do so. Sanchez, 112 Idaho at
614, 733 P.2d at 1239. The trial court is not required to construe
the evidence in favor of the jury verdict. Lanham, 130 Idaho at
498, 943 P.2d at 924; Quick, 111 Idaho at 767, 727 P.2d at 1195.
To grant a new trial, the court must apply a two-pronged test: (1)
the court must find that the verdict is against the clear weight of
the evidence and that the ends of justice would be served by
vacating the verdict; and (2) the court must conclude that a retrial
would produce a different result. Lanham, 130 Idaho at 498, 943
P.2d at 924; Heitz v. Carroll, 117 Idaho 373, 378, 788 P.2d 188,
193 (1990).

Kafader, 153 Idaho at 676-77, 290 P.3d at 239-240 (footnote omitted).
f.

Discussion: Motion for New Trial Claiming Insufficient Evidence

The analysis for a Rule 59 motion alleging that there is insufficient evidence to support
the verdict is similar to the analysis set forth above for an argument claiming the damages
awarded are excessive. The Court has weighed the evidence and the credibility of the witnesses,
as set forth in the preceding section, and in so doing has considered how it would have allocated
fault based on the evidence.
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The Court would have allocated some fault to Mr. Kummerling.

Mr. Kummerling

testified that he was aware of the aggressive nature of Bo based on the dog's charging and
impacting the fence between the properties whenever Mr. Kummerling worked in his yard near
the fence. While Mr. Kummerling testified that he obtained Sam's permission to pet the dog and
the Court finds this testimony to be believable, the Court nevertheless finds that some fault
should be assessed to Mr. Kummerling because he voluntarily took the risk of petting a dog he
knew to be aggressive, even though he acted with Sam's permission and assurance.
The Court would have allocated some fault to Ms. Munkhoff. As stated above, the Court
does not find her testimony concerning her complete ignorance of any animal control issues until
after Bo bit Mr. Kummerling, nor her protestations that Bo was the "gentlest, kindest" dog (or
words to that effect) to be particularly believable.

The Court would not have assessed Ms.

Munkhoff a great deal of fault, but its allocation would have been in line with the jury's
allocation of fault to her.
Likewise, the Court's allocation of fault to Sam would have been precisely in line with
the jury's allocation of fault. As the dog's purported owner and as an adult, albeit a young one,
Sam Munkhoff had the greatest responsibility for the dog when he was in town and living with
Mark and Robyn Munkhoff, as he was at the time of the incident. The evidence also established
that Sam Munkhoff likely had the most knowledge of Bo's propensities.
The Court also weighed and considered the evidence and finds that Mark Munkhoff had
knowledge concerning Bo's propensities and that Mark knew what was required by the City of
Coeur d'Alene of someone who harbored Bo following the November incident.
With respect to the jury's allocation of fault, the Court has considered how it would have
allocated fault based on the evidence and it finds that the jury's allocation and the Court's
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allocation are very close. The Court would have allocated Mark Munkhoff slightly less fault and
Klaus Kummerling slightly more fault, but the difference is minimal. The disparity between the
jury's allocation and the Court's allocation certainly does not shock the conscience of the court,
but instead convinces the Court of the reasonableness of the jury's allocation and that it was not
based on passion and prejudice.
2.

Motion for Remittitur: Standard and Discussion

Defendants also seek a remittitur under Rule 59.1 which authorizes the court to
conditionally grant an additur or remittitur, or, in the alternative, a new trial. The standard under
Rule 59.1 is the same as under Rule 59(a)(l)(F).
Because the analysis for a request for additur or remittitur is the same as a Rule
59(a)(l)(F) motion, the Court need not go over the evidence again. Suffice it to say that for the
same reasons the Court denies the Defendants' motion for relief from judgment based on its
argument that the damages were excessive, the Court also denies Defendants' motion for a
remittitur. The general damage award was in line with what the Court would have awarded and
any disparity in it is not such that it reveals to the Court that the jury awarded the amount based
on passion and prejudice.
3. Motion for Relief from Judgment
a.

Standards for Motion for Relieffrom Judgment

Defendants move for relief from a final judgment, order, or proceeding under Rule
60(b)(3),

contending

that

Mr.

Kummerling's

alleged

conduct

constitutes

fraud,

misrepresentation, or misconduct by an opposing party. In Profits Plus Capital Management,

LLC v. Podesta, 156 Idaho 873, 332 P.3d 785 (2014), the Supreme Court ruled that the decision
whether to grant or deny relief under Rule 60(b) "is reviewed under an abuse of discretion
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standard." Id. At 885, 332 P.3d at 797. Under Rule 60(b)(3), the court may relieve a party from
a final judgment, order, or proceeding if there was extrinsic or intrinsic fraud, misrepresentation,
or misconduct of an adverse party. The party seeking relief has the burden of
proving each element of fraud by clear and convincing evidence.
Kuhn v. Coldwell Banker Landmark, Inc., 150 Idaho 240, 250, 245
P.3d 992, 1002 (2010). Furthermore, "[f]or the purposes of
subdivision (3) of the rule, fraud will be found only in the presence
of such tampering with the administration of justice as to suggest a
wrong against the institutions set up to protect and safeguard the
public." Suitts v. Nix, 141 Idaho 706, 709, 117 P.3d 120, 123
(2005) (quoting Win of Mich., Inc. v. Yreka United, Inc., 137 Idaho
747, 754, 53 P.3d 330,337 (2002)).
Id. at 886, 332 P .3d at 798.

b.

Discussion: Motion for Relieffrom Judgment

Defendants claim that Mr. Kummerling's representations that he was hard of hearing
were untruthful and they move for relief from a final judgment, order, or proceeding under Rule
60(b)(3),

contending

that

Mr.

Kum.merling's

alleged

conduct

constitutes

fraud,

misrepresentation, or misconduct by an opposing party. Defendants' request for relief under
Rule 60(b) is not significantly different from their motion for new trial based on an irregularity in
the proceedings. In fact, the Defendants claim that Mr. Kum.merling's misrepresentations to the
Court and jury comprise the irregularity in the proceedings. Under Rule 60(b), however, the
Defendants do have the burden of
proving each element of fraud by clear and convincing evidence.
Kuhn v. Coldwell Banker Landmark, Inc., 150 Idaho 240, 250, 245
P.3d 992, 1002 (2010). Furthermore, "[f]or the purposes of
subdivision (3) of the rule, fraud will be found only in the presence
of such tampering with the administration of justice as to suggest a
wrong against the institutions set up to protect and safeguard the
public." Suitts v. Nix, 141 Idaho 706, 709, 117 P.3d 120, 123
(2005) (quoting Win of Mich., Inc. v. Yreka United, Inc., 137 Idaho
747, 754, 53 P.3d 330, 337 (2002)).
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Id at 886, 332 P.3d at 798.
First, as set forth above, the Court found Mr. Kummerling's hearing loss-or claims of
such-to be credible. Mr. Kummerling acted like someone with a hearing loss. He seemed
genuinely to have difficulty hearing during the trial. He was adamant about having a hearing
device on at all times during the trial. Second, the Court fails to see how an elderly male having
a hearing loss would cause undue sympathy. In the Court's experience, many older people have
hearing losses. Third, as set forth above, Ms. Munkhoff did not hear the entire conversation
between Mr. Kummerling and his attorney and the fragment of the conversation she did hear is
subject to different interpretations. Mr. Kummerling said that he was upset that the Defendants
and Mr. Amendola were trying to trick the jury into believing that the Defendants did not have
liability for Mr. Kummerling's injuries.

Given that English is not Mr. Kummerling's first

language and considering Mr. Kummerling's demeanor at trial, the Court could easily believe
Mr. Kummerling's explanation.

He did seem to be disturbed by Mr. Amendola's closing

argument and the Court would not be surprised to hear him use the verb "trick" to mean persuade
or influence.
In any event, even if Mr. Kummerling misrepresented his hearing loss to the Court and
jury, the Court does not find it to approach '"such tampering with the administration of justice as
to suggest a wrong against the institutions set up to protect and safeguard the public.'" Suitts v.

Nix, 141 Idaho 706, 709, 117 P.3d 120, 123 (2005) (quoting Win of Mich., Inc. v. Yreka United,
Inc., 137 Idaho 747, 754, 53 P.3d 330, 337 (2002)).

In a case such as this, in which Mr.

Kummerling's lower lip and chin were partially tom from his face, the Court would not think
that even a misrepresented hearing loss would be meaningful in the least.
Defendants argued in Court that Mr. Kummerling is now claiming that his hearing loss was
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caused by the incident at issue in this case.

Such a suggestion is irresponsible.

Mr.

Kummerling's affidavit and his wife's affidavit clearly state that Mr. Kummerling's hearing loss
became noticeable after the dog bite.
III.

CONCLUSION

The Court's decision to grant a new trial is largely a matter committed to its sound
discretion. The Court has endeavored to act with reason within the boundaries of such discretion
and consistently with the legal standards applicable to the choices before the Court. The Court
has assessed the credibility of the witnesses and the weight of the evidence and it determines that
it would have allocated fault to the three defendants and to Mr. Kummerling in percentages that
were close to the jury's allocation. The difference in allocation would have been minimal. In
addition, the Court would have awarded damages in an amount that was very close to the jury's
damage award. Again any difference would be minimal. In fact, the jury's award would have
been slightly less than the Court's. In any event, the jury's award certainly did not shock the
Court's conscience and was not the product of passion and prejudice.
The Court did not find an irregularity in the proceedings. In addition, the Court did not
find misconduct, and certainly did not find fraud or misrepresentation on Mr. Kummerling's part.
Even if Mr. Kummerling did misrepresent his hearing loss-and the Court specifically finds that
he did not-such a misrepresentation would not have caused any appreciable sympathy.
Certainly any such misrepresentation would not have so tampered with the administration of
justice as to suggest a wrong against the Court. For the foregoing reasons, it is hereby
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ORDERED that Defendants' various motions for new trial and for relief from a final
judgment, order, or proceeding, be and the same are hereby DENIED.

3 day ofNovember, 2016.
DATED this_
y-p(-..

BY THE COURT:

CERTIFICATE OF SERVICE
On this_3._day of November, 2016, a true and correct copy of the foregoing was
mailed in the U.S. Mails, postage prepaid, or sent via facsimile, addressed to the following:

Michael Parker
Lawrence Kuznetz
Fax: (509) 455-8522
Gary Amendola
Fax (208) 765-1046
Sam Munkhoff
3810 Sutters Way
Coeur d'Alene, ID 83 815

JIM BRANNON
CLERK OF THE DISTRICT COURT

By:.--C~JJ~
l r cfDeputy Clerk
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
Plaintiffs
V.

MARK MUNKHOFF and ROBIN
MUNKHOFF, husband and wife; SAM
MUNKHOFF,
Defendants.

CASE NO. CV-15-5381
MEMORANDUM DECISION
AND ORDER ON FORM OF
JUDGMENTS

Plaintiff Klaus Kummerling presented his proposed Judgment on Special Jury Verdict
and proposed Judgment for Costs to the Court for signature and entry. Defendants, at the hearing
on costs and on their motions for new trial and relief from judgment, order, or proceeding,
indicated that the costs claimed by Plaintiff were appropriate, pending the Court's decision on
the motions for new trial and relief from judgment, order, or proceeding. The Court has denied
the defendants' motions.
The judgments should be changed as indicated herein. Any verbiage not addressed may
remain. The Court is not intending to reproduce the judgment forms below.
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I.

JUDGMENT ON SPECIAL VERDICT
A. Paragraphs 1, 2 and 3 should state "In favor of Plaintiff Klaus Kummerling" rather
than "In favor of Plaintiffs."
B. Paragraph 4 should indicate that interest will accrue at the judgment interest rate of
5.625 percent from the date judgment is entered until paid rather than from the date of
the jury's verdict.
C. Paragraphs 5 and 6 should be deleted.

Idaho's stringent judgment drafting rules

prohibit recitation of facts that are not necessary to the judgment.

The matters

contained in paragraphs 5 and 6 are found in the Special Verdict.

II.

JUDGMENT FOR COSTS
A. Paragraph 1 should be state "In favor of Plaintiff Klaus Kummerling" rather than "In
favor of Plaintiffs."
B. Paragraph 2 should state that interest will accrue at the statutory judgment interest
rate of 5.625 percent.

. 3~
day ofNovember, 2016.

DATED this

MEMORANDUM DECISION AND ORDER ON FORM OF JUDGMENTS
Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

2

458 of 484

CERTIFICATE OF SERVICE
On this ..3 day of November, 2016, a true and correct copy of the foregoing was
mailed in the U.S. Mails, postage prepaid, or sent via facsimile, addressed to the following:

Michael Parker
Lawrence Kuznetz
Fax: (509) 455-8522
Gary Amendola
Fax (208) 765-1046
Sam Munkhoff
3810 Sutters Way
Coeur d'Alene, ID 83815

JIM BRANNON
CLERK OF THE DISTRICT COURT

By:~{2wJII~""-----"'-"-Deputy Clerk
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Michael M. Parker
POWELL, KUZNETZ & PARKER, P.S.
316 W. Boone, Rock Pointe Tower, Ste. 380
Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455-8522-facsimile

} SS
STATE O l!l4.Hv
CCWTY Cf KOOTEN~
FILED:

2016NnV-7 P'11=23
CLERK 01STRiCT COURT
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Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
KLAUS KUMMERLING and
BAERBEL LITKE, husband and
wife, and the marital community
composed thereof,

No. CV-2015-5381
JUDGMENT ON
SPECIAL JURY VERDICT

Plaintiffs,
vs.
CITY OF COEUR D'ALENE,
IDAHO, a political subdivision of
the State of Idaho; COEUR
D'ALENE IDAHO POLICE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,
husband and wife, and marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.
JUDGMENT IS ENTERED as follows:
1. In favor of Plaintiff Klaus Kummerling and against d efendant Sam
Munkhoff in the sum of $86,898.71;
2. In favor of Plaintiff Klaus Kummerling and against defendant Mark
Munkhoff in the sum of $77,243.30;
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3. In favor of Plaintiff Klaus Kummerling and against defendant Robyn
Munkhoffin the sum of $19,310.82.
4. Interest shall accrue on the aforementioned amounts at the judgment
interest rate of 5.625 percent from the date judgment is entered until
paid in full.

Dated this ~ a y of November, 2016.
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Gary I. Amendola
AMENDOLA DOTY & BRUMLEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile: (208) 765-1046
ISBN: 4872
g ar y @adbattorne y s.com
Attorneys for the Appellants
Mark Munkhoff and Robyn Munkhoff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,

CASE NO. CV 2015-5381
NOTICE OF APPEAL

Respondents,

FEE CATEGORY: L.4
FEE: $129. 00

VS.

CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of the
State of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife;
SAM MUNKHOFF,
Appellants.

TO:

THE RESPONDENTS KLAUS KUMMERLING and BAERBEL LITKE, THE
RESPONDENTS' ATTORNEY, MICHAEL M. PARKER OF POWELL, KUZNETZ
& PARKER P.S., AND THE CLERK OF THE DISTRICT COURT
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NOTICE IS GIVEN AS FOLLOWS:
1.

Mark Munkhoff and Robyn Munkhoff (the Appellants)

appeal to the Idaho Supreme Court from the Judgment on Special
Jury Verdict issued in this case on November 7, 2016 by District
Judge Cynthia K.C. Meyer.
2.

The Appellants have a right to appeal under Rule ll(a)

of the Idaho Appellate Rules.
3.

The issues on appeal include (a) whether the District

Court erred by denying the Appellants' Motion for Summary
Judgment,

(b) whether the District Court erred in its' rulings

on the Appellants' Motion in Limine and Second Motion in Limine,
(c) whether the District Court erred by denying the Appellants'
Motion for New Trial or for Remittitur and/or Relief from
Judgment, and (d) whether the District Court erred in its'
rulings on various evidentiary and legal issues during the Jury
Trial in this case .
4.

In accordance with Rule 25 of the Idaho Appellate

Rules, the Appellants request the transcript of the oral
argument on the Appellants' Motion for Summary Judgment, the
hearing on the Appellants' Motion in Limine and Second Motion in
Limine, and the Jury Trial (including oral arguments and closing
arguments of counsel) to be a part of the record on appeal.
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5.

In accordance with Rule 28 of the Idaho Appellate

Rules, the Appellants request the Clerk's Standard Record be a
part of the record on appeal.

In addition, the Appellants

request all documents related to the Appellants' Motion for
Summary Judgment, Motion in Limine, and Second Motion in Limine
be a part of the record on appeal.
6.

In accordance with Rule 17(j) of the Idaho Appellate

Rules, the Appellants request all exhibits admitted during the
Jury Trial be a part of the record on appeal.
7.

The Appellants certify through counsel that (a) the

estimated fees for the preparation of the transcripts requested
in paragraph 4 of this Notice of Appeal will be paid when the
estimates are obtained,

(b) the estimated fees for preparation

of the Clerk's Record will be paid when those estimates are
obtained,

(c) the appellate filing fee will have been paid at

the time this Notice of Appeal is filed, and (d) a copy of this
Notice of Appeal is being contemporaneously served on the
parties required to be served pursuant to Rule 20 of the Idaho
Appellate Rules, i.e., on the Respondents Klaus Kummerling and
Baerbel Litke, through their attorney Michael M. Parker and on
District Court Reporter Diane Bolan .
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DATED this

day of December, 2016 .

AMENDOLA DOTY & BRUMLEY, PLLC
Attorneys for the Appellants

8~

~(2___

- Amendola

Y. ~

CERTIFICATE OF SERVICE

_l__1

I certify that on the
day of December, 2016, I caused a
copy of the foregoing to be served by the method indicated below
on the following:
MICHAEL M. PARKER
POWELL KUZNETZ & PARKER, P.S.
316 W. BOONE, ROCK POINT TOWER
SUITE 380
SPOKANE, WA 99201-2346

[ ]
[ ]
[X]
[ ]

U.S. Mail
Hand Delivered
Facsimile to: 509-455-8522
Overnight Mail

DIANE BOLAN
DISTRICT COURT REPORTER
KOOTENAI COUNTY COURTHOUSE
324 W. GARDEN AVENUE
COEUR D'ALENE, ID 83814

[ ]
[X]
[ ]
[ ]

U.S. Mail
Hand Delivered
Facsimile to:
Overnight Mail

MICHAEL L. HAMAN
HAMAN LAW OFFICE, P.C.
923 NORTH THIRD STREET
PO BOX 2155
COEUR D'ALENE, ID 83816

[
[ ]
[X]
[ ]

U.S. Mail
Hand Delivered
Facsimile to: (208)
Overnight Mail

SAM MUNKHOFF
3810 SUTTERS WAY
COEUR D'ALENE, ID 83815

[X]
[ ]
[ ]
[ ]

U.S. Mail
Hand Delivered
Facsimile to:
Overnight Mail

676-1683
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I
i>TATE OF IDAt(J
COUNlY OF KOOTENAI

FILED:

}ss.

.Q..J

J N31 PH 3~ 22
Gary I. Amendola
AMENDOLA DOTY & BRUMtEY, PLLC
702 N. 4th Street
Coeur d'Alene, ID
83814
Telephone: (208) 664-8225
Facsimile:

(208) 765-1046

ISBN: 4872
adb@adbattorneys.com
Attorneys for the Appellants
Mark Munkhoff and Robyn Munkhoff

IN THE DISTRICT COORT OF THE FIRST JUDICIAL DISTRICT OF TH£
STATE OF IDAHO, IN ANO FOR THE COUNTY OF KOOTENAI
kLAOS KUMMERLING and BAERBEL
LITKE, husband and wife,

CASE NO. CV 2015-5381
AMENDED NOTICE OF APPEAL

Respondents,

FEE CATEGORY: L.4
FEE: $129. 00

vs.

CITY OF COEUR D'ALENE, IDAHO,
a political subdivision of th e
Sta te of Idaho; COEUR D'ALENE
IDAHO POLICE CHIEF RON CLARK;
MARK MUNKHOfF and ROBYN
MUNKHOFF, husband and wife;
SAM MUNKHOFF,
Appellants.

TO:

THE RESPONDENTS KLAUS KUMMERLING and BAERBEL LITKE, THE
RESPONDENTS' ATTORNEY, MICHAEL M. PARKER OF POWELL, KUZNETZ
& PARKER P.S., AND THE CLERK OF THE DISTRICT COURT
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NOTICE IS GIVEN AS FOLLOWS:
1.

Mark Munkhoff and Robyn Munkhoff (the Appellants)

appeal to the Idaho Supreme Court from the Judgment on Special
Jury Verdict issued in this case on November 7, 2016 by District
Judge Cynthia K.C. Meyer,

2.

The Appellants have a right to appeal under Rule ll(a)

of the Idaho Appellate Rules.
3.

The issues on appeal include (a) whether the District

Court erred by denying the Appellants' Motion for Summary
Judgment,

(b) whether the District Court erred in its' rulings

on the Appellants' Motion in Limine and Second Motion in Limine,
(c) whether the District Court erred by denying the Appellants'
Motion £or New Trial or for Remittitur and/or Relief from
Judgment, and (d) whether the District Court erred in its'
rulings on various evidentiary and legal issues during the Jury
Trial in this case.
4.

In accordance with Rule 25 of the Idaho Appellate

Rules, the Appellants request the transcript of (a) the oral
argument (April 19, 2016) on the Appellants' Motion for Suntmary
Judgment,

(b) the hearing (September 19, 2016) on the

Appellants' Motion in Limine and Second Motion in Limine, and
(c) the Jury Trial (September 19-22, 2016) (including oral
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arguments and closing arguments of counsel) to be a part of the
record on appeal.
5.

In accordance with Rule 28 of the Idaho Appellate

Rules, the Appellants request the Clerk's Standard Record be a
part of the record on appeal.

In addition, the Appellants

request all documents related to the Appellants' Motion for
summary Judgment, Motion in Limine, Second Motion in Limine, and
Motion for New Trial or for Remittitur and/or Relief from
Judgment be a part of the record on appeal.
6.

In accordance with Rule 17(j) of the Idaho Appellate

Rules, the Appellants request all exhibits admitted during the
Jury Trial be a part of the record on appeal.
7.

The Appellants certify through counsel that (a) the

estimated fees for the preparation of the transcripts requested
in paragraph 4 of this Notice of Appeal will be paid when the
estimates are obtained,

(bl the estimated fees for preparation

of the Clerk's Record will be paid when those estimates are
obtained,

(c) the appellate filing fee has been paid, and

(dl

a

copy of this Notice of Appeal is being contemporaneously served
on the parties required to be served pursuant to Rule 20 of the
Idaho Appellate Rules, i.e., on the Respondents ~laus Kummerling

AMENDED NOTtCE OF APPEAL - 3

Klaus Kummerling, etal vs Mark Munkhoff, etal

Docket No. 44735-2017

468 of 484

~1131/2017

14:22

PAGE

ADB_ATTORNEYS

2087651046

04/04

and Baerbel Litke, through their attorney Michael M. Parker, and
on District Court Reporter Diane Bolan.
DATED this

3/

day of January, 2017.
AMENDOLA DOTY & BRUMLEY, PLLC
Attorneys for the Appellants
By: .

C--.

- ~0/',,i
- , . ..._"-.. .
Gay I. Amendola
I'\.

CERTIFICATE OF SERVICE

I certi fy that on the 3 /IJJday of January, 2017, I caused a
copy of the for egoing to be served by the method indicated below
on the follow ing:
MlCHAEL M. PARKER
POWELL KUZNETZ & PARKER, P,S.
316 W. BOONE, ROCK POINT TOWER
SUITE 380
SPOKANE, WA 99201-2346

[ ) U.S. Mail
[ ] Hand Delivered
[XJ Facsimile to: 509-455-8522
( ] Overnight Mail

PIANE BOLAN
DISTRICT COURT REPORTER
KOOTENAI COONTY COURTHOUSE
324 W. GARDEN AVENUE
COEUR D'ALENE, ID 83814

Mail
[XJ Hand Delivered
( ) facsimile to:
[ ) Overnight Mail

MICHAEL L. HAMAN
HAMAN LAW OFFICE, P.C.
923 NORTH THIRD STREET
PO BOX 2155
COEUR D'ALENE, ID 83816
SAM MUNKHOFF
3810 SUTTERS WAY
COEUR D'ALENE, ID 83815

[ ] U.S.

( ) U.S. Mail
[ J Hand Delivered
[X] Facsimile to: (208) 676-1683
( ) Overnight Mail
[X) U.S. Mail

[ J Hand Delivered
[ ] Facsimile to:
[ ) Overnight Mail

Gary I. Amendola
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COLLETTE C. LELAND, ISB No. 9039
WINSTON & CASHATT, LAWYERS)
a Professional Service Corporation
250 No1thwest Boulevard, Suite 206
Coeur d'Alene, Idaho 83814
Telephone: (208) 667-2103
Facsimile: (208) 765-2l21
Email: ccJ@winstoncashatt.com
Attorneys for Defendants/Appellants,
Mark & Robyn Munkhoff

8
9

IN THE DISTRICT COURT OF THE FJ.RST ,JUDICIAL DISTRICT

10

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

11

12

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
Case No. CV-2015-5381

13

Plaintiffs/Respondents,

14
VS,

15
16

SECOND AMENDED NOTICE OF
APPEAL

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,

17

Defendants/Appellants,

18

SAM MUNKHOFF,
19

Defendant.

20

21
22

23
24

25
26

TO:
TO:
TO:

The Clerk of the Court,
Plai.ntiffs/Respondc11ts a.11d to your attorney Michael Parker, and
Defendant Srun Munkhoff.
NOTICE IS GIVEN AS FOLLOWS:
1.

Mark Munkhoff and Robyn Munkhoff (the Appellants) appeal to the Idaho Supreme

Court from the Judgment on Special Jury Verdict issued in this case on November 7, 2016 by District

SECOND AMENDED NOTICE OF APPEAT~
Klaus
etal vs Mark Munkhoff, etal
Page Kummerling,
I
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Judge Cynthia K. C. Meyer (copy attached).
The Appellants have a right to appeal under Rule 1l(a) of the Idaho Appellate Rules, and

2.

the Judgment described in Paragraph 1 above is an appealable order under and pursuant to Rule 11 of

4

the Idaho Appellate Rules.
5
6

7

The issues on appeal include (a) whether the District Court erred by denying the

3.

Appellants' Motion for Summary Ju.dgment, (b) whether the District. Court erred in its rulings

011

the

8

Appellants' Motion in Limine and Second Motion in Limine, (c) whether the District Court erred by

9

denying the Appellants' Motion for New Trial or for Remittitur and/or Relief From Judgment, and (d)

10

whether the District Court erred in its rulings on various eviden.tiary and legal issues during the Jury

11

Trial in this case, in.eluding instructions given to the jury.

12
13
14

15
16

17
18

19

No order has been entered sealing all or any part of the record of transcript.

4.
(I.A.R. 17(k))

5.

In accordance with Rule 25 of the Idaho Appellate Rules, the Appellants request the

following transcripts to be a part of the record on appeal:
(a) the oral argwnent (April 19, 2016) on the Appellants' Motion for Summary Judgment
(under 100 pages estimated),
(b) the hearing (September 19, 2016) on the Appellants' Motion in Limine and Second Motion

i11 Lhnine,

20

21
22

23

(c) the Jury Trial (September 19-22, 2016) in.eluding oral arguments and closing argwnents of
counsel (total 620 pages estimated), and
(d) the hearing (October 25, 2016) regarding entry of judgment and costs and motion for new
trial (under 100 pages estimated),

24

25

26

Appellants request that any portions of the transcript which are not already prepared in hard copy be
provided to Appellants in electronic format.
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In accordance with Rule 28 of the Idaho Appell.ate Rules, the Appellants request the

Clerk's Standard Record be a part of the record on appeal. Appellants request that the documents
contained in the clerk's record be provided to Appellants in electronic format. In addition to the Clerk's

4

Standard Record, Appellants reque-st the followi11g documents be a part of the record on appeal:
5

6

Filing Date

Document

7

09/30/2015

Scheduling Order, Notice of TriaJ Setting and Initial Pre-Trial Order

8

03/17/2016

Notice of Hearing (04/19/2016 at 3:00 pm)

9

03/17/2016

Motion for Summary Judgment

10

03/17/2016

Memorandum in Support of Motion fot Sumro.ary Judgment

03/17/2016

Affidavit of Mark Munkhoff and Robyn Munkhoff

04/05/2016

Affidavit of Officer Laurie Deus

04/05/20 l 6

Defendants Ci.ty of Coeur d.' Alene ru1d Clark' s Response to Defendants Mru·k
and Robyn Munkhoff's Motion for Summary Judgment

04/05/2016

Affidavit of Bae.rbel Litke

04/05/2016

Affidavit of Klaus KurrunerHng

04/05/2016

Affidavit of Michae) Parker

19

04/05/2016

Memorandum in Support of Denial of Motion for Summary Judgment

20

04/12/2016

Reply to Plaintiffs' Memorandum in Support of Deni.al of Motion for
Summary Judgment

05/18/2016

Memorandum Decision and Order on Defendant Mark Munld1off and Robyn
Munkboff's Motion for Summary Judgment

05/18/2016

Amended Memorandum Decision and Order on Defendant Mark Munkhoff and
Robyn Munld1.off's Motion for Summary Judgment

06/l 7/2016

Memorandum Decision ai1d Order on Defendant City of Coeur d'Alene' s
Moti.on for Summary Judgment

11

12

13
14

15
16
17
18

21

22
23

24
25

26
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1

:F'Hing Date

2

06/29/2016

Judgment and Rule 54(B) Certificate

09/02/2016

Exhibit List

09/02/2016

Plaintiff's Trial Witness List

09/02/2016

Exhibit List of Defendants Mark Munkhoff and Robyn Munkhoff

09/02/2016

Witness List of Defendants Mark Munkhoff and Robyn Munkhoff

8

09/12/2016

Plaintiffs' Proposed Jury Instructions

9

09/12/2016

Defendant Mark Munl<l10ff and Robyn Munkhoff s Proposed Jury Instructions

10

09/1.3/2016

Motion in Um.in.e

09/13/2016

Trial Brief

09/16/2016

Second Motion in Liminc

09/16/2016

Affidavit of Michael M. Parker in Response to Second Motion in Limine

15

09/l 6/2016

Affidavit of Michael L. Haman

16

09/16/2016

Affidavit of Laurie Deus

17

09/16/2016

Affidavit of Michael M. Pal'ker in Response to Motion in Limin.e

18

09/1.6/2016

Objections Made in the .Perpetuation Deposi.tion Testimony of Dr. Chad
McConnick

20

09/16/2016

Objections Made in the Perpetuation Deposition Testimony of Laurie Deus

21

09/16/2016

Response to Defendants Mark and Robyn Munkhoff s Second Motion in
Limi11e

23

09/16/2016

Response to Defendants Mark and Robyn Munkhoff's Motion in Limine

24

09/19/2016 to 09/22/2016

3
4

Document

5
6
7

11

12
13

14

19

22

All exhibits admitted during the tda.l of this matter,
including the deposition of Laurie Deus. (See Paragraph 7 below)

25
09/22/2016

26

Jury Instructions Given
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1

Filing Date

2

l 0/04/2016

Hearing Scheduled (re Motion on l 0/25/2016)

10/06/20l 6

Motion for Entry of Judgment on Special Judgment Verdict

l 0/06/2016

Plaintiffs' Memorandum of Costs

10/06/2016

Motion for Award of Costs Pursuant to IRCP 54(d) and Entry of Judgment
Therein

10/06/2016

Plaintiffs' Proposed Alternate Jury Instructions

10/06/2016

Notice of Hearing Regarding Entry of Judgment on Special Verdict

10/07/2016

Hearing Scheduled (re Motion on 10/25/2016)

11

10/11/2016

Conditional Objection to Costs

12

10/11/2016

Affidavit of Robyn Munkhoff

13

10/1J/2016

Motion for New Trial or for Remittitur and/or Relief from Judgment

14

10/18/2016

Declaration of Klaus Kummerling

10/18/20 l 6

Declaration of Baerbel Litke

l 0/18/2016

Affidavit of Larry J. Kuznetz

10/18/201.6

Response of Plaintiffs to Defendants 1 Motion for New Trial, Remittitur 01:
Relief from Judgment

11/03/2016

Memorandum Decision and Order on Defendant Mark Mw1khoff and Robyn
Munkhoff's Motion for New Trial, Remittitur or Relief from Judgment

21

11/03/2016

Memorandum Decision. and Ord.er on Fonn of Judgments

22

7,

3

4

s
6

7
8

Document

9
10

15

16
17

18
19

20

23

In accordance with Rule 17(j) of the Idaho Appellate Rules, the Appellants request all

exhibits admitted during the Jury Trial be a part of the record on. appeal and sent to the Supreme Court.

24

2s·
26

8.

The Appellants certify through counsel that (a) the estimated fees for the preparation of

transcripts requested in paragraph 5 of this Second Amended Notice of Appeal. will be paid when. the

~~A'~
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1

estimates are obtained, (b) the estimated fees for preparati.on of the Clerk's Record will be paid when

2

those estimates are obtained., (c) the appellate filing fee has been paid, and (d) a copy of this Second

3

4

s
6

7

Amended Notice of Appeal is bei11g contemporaneously served 011 the pmties required to be served
pursuant to Ru.le 20 of the Idaho Appellate Rules, i.e., on the Respondents Klaus Kuminerling and
Baerbel Litke, through their attorney, Michael Parker, and on District Court Reporter Diane Bolan.
DATEDthis~a.y o~~~~:,,:;t...__,,..--, 2017.

8
9

Winston & Cashatt, Lawyers
Attorneys for Defendants/Appellants Munkhoff

10

11

12
13
14

J hereby certify that I caused a true and
complete copy of the fate going to be
IZ! mailed, postage prepaid;

15

D hand delivered;

16

on Feb. 28

D sent via facsimile
, 2017, to:

17
18

19
20

21
22

23
24

25

Attorney for Plaintiffs/Respondents:
Michael M. Parker
Powell, Kuznetz & Parker, P.S.
316 West Boone Avenue Ste. 380
Spokane, WA 99201-2346
Fax: (509) 455-8522
Email: mike@pkp~law.com
Court Reporter:
Diam) Bolan
District Court Reporter
Kootenai County Courthouse
324 West Garden Avenue
Coe·ur d'Alene, ID 83814

26
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1

2 Defendant:
Sam Munkhoff
3
3810 Sutters Way
Coeur
d'Alene, ID 83815
4
5
6

7

C

TfE C. LELAND, iSB No. 9039

8
9

10
11

12

13
14

15

16
17
18
19

20
21
22
23

24
25
26
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FILED:

Michael M. Parker
POWELL, KUZNETZ & PARKER, P.$;
316 W. Boone, Rock Pojnte Tower, Ste. 380

Spokane, WA 99201-2346
ISBA #4031
509-455-4151
509-455·8522-facsimile

}ss,

2016 Nnv -7 PM I: 23
CLE.RI< 0:5Th,(;f GOUAl\\'-{)~a, \

~--1>
CP

l\!'j5J1jS;·--·- -

Attorney for Plaintiffs
KLAUS KUMMERLING and BAERBEL LITKE

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND F'0R THE COUNTY OF KOOTENAI

KLAUS KUMMERLJNG and
BAERBEL LITKE, husband and
wife, a.nd the marital community
composed thereof,

No. CV-2015-5381
JUDGMENT ON
SPECIAL JURY VERDICT

Plain tiffs,
vs .

CITY OF COEUR .D'ALENE,

IDAHO, a political subdivision oJ
the State of Idaho; COEUR
D'ALENE IDAHO. POLJCE CHIEF
RON CLARK; MARK MUNKHOFF
and ROBYN MUNKHOFF,

husband and wife, an.cl marital
community composed thereof; and
SAM MUNKHOFF, a single person,
Defendants.
JUDGMENT IS ENTERED as follows:

1. In favor of Plaintiff Klaus Kummerling an.d against defendant Sam
Munkhoff in the sum of $86,898.71;

2. In favor of Plaintiff Klaus Kummerling e.nd against defendant Mark
Munkhoff in the sum of $77,243.30;
JUDGMENT ON SPECIAL VERDICT- l
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3. In favor of Plaintiff Klaus Kummerling and against defendant Robyn
Munkhoff in the sum of $19 1 310.82.
4. Interest shall accn1e on the aforementioned amounts at the judgment
interest rate of 5.625 percent from the date judgment is entered until
paid in full.

Dated this ~ - Y of November, 2016.

JUDGMENT ON SPEC1AL VERDICT- 2
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Fms1 JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF KOOTENAI
324 W. GARDEN A VENUE
COEUR D'ALENE, IDAHO 83816-9000

c~s

.: i lAH:. Uf 10/IJ"iU
}
COG!'iY OF K(YJTEN.:'J ~)1.
FILED'
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KLAUS KUMMERLING, ETAL.

)
)

VS.

)
)
)

CI1Y OF COEUR D'ALENE, ETAL.

Case No: CV-20 I5-00053 8 l

CERTIF.ICATE OF DELIVERY

I lne.-eby certify that copies of tbc J odgment fo1· Costs and .Judgment on Special .Jury Verdict were delivered to tlw
pmrtics as follows on November 7th 2016:

~?}VJ
Michael M Parker
Powell, Kuznet,; & Parker PS
316 W Boone, Rock Point Tower, Ste 380

Q}(.Faxed to: 509-455-8522

Spokane, WA 99210-2346
()ary [ Amendola
Amendola Doty & Brumley Pt.LC
702 N 4'" St
Coeur d'Alene, ID 83814

lt>t--Emailed to: reception@adbattorneys.com

Snm Munkhoff

~ailed to address listed

3810 $utters Way
Coeur d1 Alene 1 lD 83815

Dated; Monday, November 7, 2016
Jim Brannon
Clerk Of The District Court

Byrfu~
0
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IN THE DISTRICT couRT OF THE FIRST JUDICIAWrST R
OFP!JTY
IN AND FOR THE COUNTY OF KOOTENAI

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
S.C. No.

44735

Plaintiff/Respondent,
Case No. CV-2015-5381
vs.
MARK MUHKHOFF and ROBYN
MUNKHOFF, husband and wife,
Defendants/Appellants,
and
SAM MUNKHOFF,
Defendant.
NOTICE OF LODGING
Please be advised that the following transcripts
held before the Honorable Cynthia K.C. Meyer have been
lodged with the Clerk of the Kootenai County District
Court:
April 19, 2016 - Pretrial motions
September 19 thru 22, 2016 - Jury Trial
October 25, 2016 - Post-trial motions

L)fch?p,

~

c..J__vz-

-

Date: 3-24-17

Diane Bolan
Official Court Reporter
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IN THE SUPREME COURT OF THE STATE OF IDAHO

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,

vs.

)
)
)
)
)
)

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,

)
)
)

PLAINTIFFS/RESPONDENTS,

DEFENDANTS/APPELLANTS,

SUPREME COURT
CASE NO. 44735

)
)
)

CITY OF COEUR D'ALENE, IDAHO a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE
CHIEF RON CLARK; and SAM
MUNKHOFF,

)
)
)
)
)
)

DEENDANTS,

)

CLERK'S CERTIFICATE OF EXHIBITS

I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State of
Idaho, in and for the County of Kootenai, do hereby certify that the attached list of exhibits is a
true and accurate copy of the exhibits being forwarded to the Supreme Court of Appeals.
I further certify that the following documents will be submitted as exhibits to the
Record:
1.
2.
3.
4.
5.
6.
7.

Plaintiffs Exhibit 1 - Photo, admitted September 19, 2016
Plaintiffs Exhibit 2 - Photo, admitted September 19, 2016
Plaintiffs Exhibit 3 - Photo, admitted September 19, 2016
Plaintiffs Exhibit 4-Photo, admitted September 20, 2016
Plaintiffs Exhibit 5 - Photo, admitted September 20, 2016
Plaintiffs Exhibit 6-Photo, admitted September 20, 2016
Plaintiffs Exhibit 7 - Photo, admitted September 20, 2016

I-Clerk's Certificate of Exhibits
Klaus Kummerling, etal vs Mark Munkhoff, etal
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8.
9.
10.
11.
12.

Plaintiffs Exhibit IO-Document, Refused
Plaintiffs Exhibit 11 - Document, admitted September 20, 2016
Plaintiffs Exhibit 12-Document, Refused, September 20, 2016
Plaintiffs Exhibit 13 - Fox Bill, admitted September 20, 2016
Plaintiffs Exhibit 20-Document, admitted September 20, 2016

In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai
County, Idaho this ?1h day of April, 2017.
Jim Brannon
Clerk of the District Court

2-Clerk' s Certificate of Exhibits
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IN THE SUPREME COURT OF THE STATE OF IDAHO

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
PLAINTIFFS/RESPONDENTS,

vs.
MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
DEFENDANTS/APPELLANTS,
CITY OF COEUR D'ALENE, IDAHO a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE
CHIEF RON CLARK; and SAM
MUNKHOFF,
DEENDANTS,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT
CASE NO. 44735

)
)
)
)
)

CLERK'S CERTIFICATE OF SERVICE
I, Jim Brannon, Clerk of the District Court of the First Judicial District of the
State of Idaho, in and for the County of Kootenai, do hereby certify that I have personally
served or mailed, by United States mail, one copy of the Clerk's Record and Transcripts
to each of the Attorneys ofrecord in this cause as follows:

COLLETTE C. LELAND
Winston & Cashatt, Lawyers
250 Northwest Blvd., Ste. 206
Coeur d'Alene, ID 83814

MICHAEL M. PARKER
Powell, Kuznetz & Parker, P.S.
316 W. Boone Ave., Ste. 380
Spokane, WA. 99201

IN WITNESS WHEREOF, I have unto set my hand and affixed the seal of the
said Court this 7th day of April, 201 7
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IN THE SUPREME COURT OF THE STATE OF IDAHO

KLAUS KUMMERLING and BAERBEL
LITKE, husband and wife,
PLAINTIFFS/RESPONDENTS,

vs.

)
)
)
)
)

SUPREME COURT
CASE NO. 44735

)

MARK MUNKHOFF and ROBYN
MUNKHOFF, husband and wife,
DEFENDANTS/APPELLANTS,
CITY OF COEUR D'ALENE, IDAHO a
political subdivision of the State of Idaho;
COEUR D'ALENE IDAHO POLICE
CHIEF RON CLARK; and SAM
MUNKHOFF,
DEENDANTS,

)
)
)
)
)
)
)
)
)
)
)
)
)

I, Jim Brannon, Clerk of the District Court of the First Judicial District of the State of Idaho, in and for the
County of Kootenai, do hereby certify that the above and foregoing record in the above entitled cause was
compiled and bound under my direction as, and is a true, full and correct record of the pleadings and
documents under Rule 28 of the Idaho Appellate Rules.
I further certify that there were exhibits offered in this case.
I certify that the Attorneys for the Appellant and Respondent were notified that the Clerk's Record was
complete and ready to be picked up, or if the attorney is out of town, the copies were mailed by U.S. mail,
postage prepaid on the

ih day of April, 2017.

I do further certify that the Clerk's Record will be duly lodged with the Clerk of the Supreme Court.
In witness whereof, I have hereunto set my hand and affixed the seal of said Court at Kootenai County,
Idaho this

ih day April, 2017.
JIM BRANNON
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